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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
 
OFFICE OF THE ATTORNEY GENERAL,  
DEPARTMENT OF LEGAL AFFAIRS,  
STATE OF FLORIDA,    
 
 Plaintiff,     CASE NO.:  2022 CA 000541 
 
 
v. 
 
SARASOTA COUNTY PUBLIC HOSPITAL DISTRICT,  

d/b/a Memorial Healthcare System, Inc., 
LEE MEMORIAL HEALTH SYSTEM,  

d/b/a Lee Health,  
NORTH BROWARD HOSPITAL DISTRICT, 
 d/b/a Broward Health, 
HALIFAX HOSPITAL MEDICAL CENTER, 
 d/b/a Halifax Health, 
WEST VOLUSIA HOSPITAL AUTHORITY,  
SCHOOL BOARD OF MIAMI-DADE COUNTY, and 
SCHOOL BOARD OF PUTNAM COUNTY. 
    
 Defendants. 
 

 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND SUPPORTING 

MEMORANDUM OF LAW 
 

 Pursuant to Rule 1.510(a) of the Florida Rules of Civil Procedure, the Office of the 

Attorney General, Department of Legal Affairs, State of Florida (the “Office of Attorney 

General”) moves for summary judgment on its claims against Sarasota County Public Hospital 

District (“Memorial Healthcare”), Lee Memorial Health System (“Lee Health”), North Broward 

Hospital District (“Broward Health”), Halifax Hospital Medical Center (“Halifax Health”), and 

South Broward Hospital District (“South Broward”) (collectively, Memorial Healthcare, Lee 

Health, Halifax Health, and South Broward are referred to as the “Hospital Defendants”), the 

School Board of Miami-Dade County (“SBMD”), and the School Board of Putnam County 
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(“SBPC”) (collectively, SBMD and SBPC are referred to as the “School Defendants” and the 

School Defendants and the Hospital Defendants are, collectively, referred to as the 

“Defendants”) and seeks judgment against the Defendants on their affirmative defenses and 

counterclaims (the “Motion”) and states the following in support of its Motion: 

INTRODUCTION 

 “A State’s chief legal officer without the authority to conduct the State’s litigation would 

be no legal officer at all.”1 Ashley Moody (the “Attorney General”) received 4,232,532 votes 

across the State of Florida (the “State”) in 2018 and was elected Florida’s Attorney General.2 

The Defendants in this case, all political subdivisions of the State, seek to usurp and impair the 

Attorney General’s constitutional, statutory, and common law powers, threatening to render the 

elected Attorney General just another government attorney. The Defendants’ assertion of either 

superiority to or equality with the State in litigation is unsupported by law. The Defendants’ 

assertion of independence from the State is also inconsistent with the incontrovertible fact that 

the Defendants each derive their authority and their existence from the State. Finally, the 

Defendants’ assertion that the State’s litigation does not bind them is inconsistent with Florida 

statutes and also court decisions that have repeatedly held that the Attorney General has broad 

authority (and is granted significant deference) to bring and settle matters of public interest. 

 Putting aside the lack of legal support and the law arrayed against them, the practical 

problem with the Defendants’ position in this case is that the State is subdivided into 67 

 
1  Barati v. State, 198 So. 3d 69, 84-85 (Fla. 1st DCA 2016) (concluding the Attorney General had the 
authority to dismiss a qui tam action over the objection of a plaintiff). 
 
2  https://results.elections.myflorida.com/Index.asp?ElectionDate=11/6/2018&DATAMODE= (last visited 
June 3, 2022); Request for Judicial Notice, ¶1. 
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counties,3 411 cities, towns, and villages,4 67 school boards,5 and 1,870 special districts.6 Many 

of those 2,415 political subdivisions overlap and represent the same Floridians. Defendants’ 

position would mean that the State seeking to abate an epidemic, killing twenty-three Floridians 

a day,7 cannot release any subdivision’s claim on behalf of its citizens and each of the 2,415 

overlapping subdivisions must do so independently. No statewide legal problem could ever be 

resolved if the Defendants’ assertion were true and the law in this State.  

  While this case is about settlements, it is also one of life or death. Roughly four years 

earlier, when the then Attorney General, Pamela Jo Bondi, began the State’s opioid litigation, the 

Florida Medical Examiners Commission (the “Commission”) disclosed that 2,773 Floridians had 

died from opioid related deaths in the first half of 2018 alone.8 What was then declared by 

former Governor Scott a public health emergency9 has only gotten worse: In the first half of 

2021, opioids took more than 4,140 lives—a nearly 50% increase in deaths compared to 2018.10  

 
3  Fla. Stat., Ch. 7 (2022); Request for Judicial Notice, ¶2. 
 
4  http://floridaleagueofcities.com/research-resources/municipal-directory (last visited October 31, 2022); 
Request for Judicial Notice, ¶3. 
 
5  Fla. Stat. § 1001.30; Request for Judicial Notice, ¶4. 
 
6  http://specialdistrictreports.floridajobs.org/webreports/StateTotals.aspx (last visited October 31, 2022); 
Request for Judicial Notice, ¶5. 
 
7  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2021-
Interim-Drug-Report-FINAL.aspx (last visited October 31, 2022); also Declaration of John Guard, Ex. C.  The 
Commission recently published a report disclosing 4,140 opioid related deaths in the first half of 2021, roughly 
twenty-three Floridians a day.  Id. 
 
8  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2018-
Interim-Drug-Report-FINAL.aspx (last October 31, 2022); Declaration of John Guard, Ex. C. 
 
9  https://www.flgov.com/wp-content/uploads/2017/05/17146.pdf (last visited October 31, 2022); Request for 
Judicial Notice, ¶9. 
 
10  Declaration of John Guard, Ex. C. 
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 In the face of that worsening crisis, the current Attorney General entered a series of 

historic opioid settlements promising recovery of more than three billion ($3,000,000,000) 

dollars for the State and its political subdivisions (the “Opioid Settlements”).  Those monies 

must be appropriated by the legislature and others who directly receive settlement funds to abate 

an ongoing public nuisance, the opioid epidemic.  

 In the end, this dispute is about who should control funds that are critical to addressing 

statewide harms. If the Defendants wish to receive settlement proceeds from the Opioid 

Settlements, the Defendants should execute the participation forms associated with each of the 

Opioid Settlements and seek monies from the legislature or the counties and cities where the 

settlement funds will be received. As the evidence will show, the Defendants each already seek 

monies from the legislature, and this Court should make clear that Defendants cannot try to 

undermine a historic settlement in an effort to jump other subdivisions in line. Accordingly, the 

Court should grant summary judgment for the Office of the Attorney General and declare that 

she may settle opioid claims on behalf of the subdivisions. 

LEGAL STANDARD 

 Florida Rule of Civil Procedure 1.510(a) provides that a court “shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  Fla. R. Civ. P. 1.510(a).  This rule is “applied 

in accordance with the federal summary judgment standard.”  See id.; see also In re Amends. to 

Fla. Rule of Civ. Pro. 1.510, 317 So.3d 72, 74 (Fla. 2021).  Courts may grant summary judgment 

when, as here, “the only question a court must decide is a question of law.”  Glob. Travel Int’l, 

Inc. v. Mount Vernon Fire Ins. Co., 2021 WL 6070579, at *1 (M.D. Fla. Dec. 21, 2021) (citing 

Saregama India Ltd. v. Mosley, 635 F.3d 1284, 1290 (11th Cir. 2011)).     
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UNDISPUTED FACTS 

A.   THE OPIOID EPIDEMIC NATIONWIDE 

1. There is an opioid epidemic in the United States.11  From 1999-2020, more than 

564,000 Americans died from an opioid overdose.12  

2. On October 26, 2017, President Trump declared the opioid epidemic a National 

Public Health Emergency.13  

3. In 2020, nearly seventy-five percent, 70,029, of the 93,655 drug overdose deaths 

in the United States involved an opioid, a thirty percent increase in deaths from 2019.14  

4.  In 2021, there were 107,622 drug overdose deaths with 80,816 deaths involving 

an opioid, a fifteen percent increase in deaths from 2020.15  

5. The opioid epidemic began with increased deaths from prescription opioids in or 

about 1999 and progressed in three marked phases over the last two plus decades: (1) 

prescription opioid pill abuse and diversion; (2) use of illicit opioids such as heroin; and (3) 

expansion of synthetic opioids.16   

 
11  See United States Centers for Disease Control and Prevention, The Three Waves of Opioid Overdose 
Deaths, https://www.cdc.gov/drugoverdose/epidemic/index.html (last visited October 31, 2022); Request for 
Judicial Notice, ¶6. 
 
12  Id. 
 
13  https://trumpwhitehouse.archives.gov/presidential-actions/presidential-memorandum-heads-executive-
departments-agencies/  (last visited October 31, 2022); Request for Judicial Notice, ¶10. 
 
14  See U.S. Overdose Deaths In 2021 Increased Half as Much as in 2020 - But Are Still Up 15% (cdc.gov) 
(last visited October 31, 2022); Request for Judicial Notice, ¶11. 
 
15  See U.S. Overdose Deaths In 2021 Increased Half as Much as in 2020 - But Are Still Up 15% (cdc.gov) 
(last visited October 31, 2022); Request for Judicial Notice, ¶12. 
 
16  See United States Centers for Disease Control and Prevention, The Three Waves of Opioid Overdose 
Deaths, https://www.cdc.gov/drugoverdose/epidemic/index.html (last visited October 31, 2022); Request for 
Judicial Notice, ¶13. 
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Id. 

B. FLORIDA’S OPIOID EPIDEMIC 

6. The State of Florida’s opioid epidemic is a microcosm of the national opioid 

epidemic.  In the late 1990s until 2010, prescription opioids, like oxycodone, drove drug 

overdose deaths in Florida.17  

 

 
17  See http://myfloridalegal.com/webfiles.nsf/WF/KGRG-8MMR9J/$file/2010DrugReport.pd f (last visited 
October 31, 2022); Declaration of John Guard, Ex. C. 
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Id. 

7. The opioid overdose problem was not limited to one county or even one area of 

the State. Id. The map below shows a substantial number of oxycodone, a common prescription 

opioid abused, deaths in counties across the State. 

 

Id. 

8.  After the legislature took a series of actions targeting prescription opioids,18 

including creating Florida’s Prescription Drug Monitoring Program, the number of overdoses 

related to prescription opioids decreased, but not to pre-2000 levels.19 The table below shows the 

decline in oxycodone related deaths from 2010 through 2015. 

 
18  See, e.g., CS/CS/HB 7095 (2011) (regulating “pill mills”); CS\CS\SB 440 (2009) (creating Florida’s 
Prescription Drug Monitoring Program); CS/CS/CS/CS/SB 462 (2009); Request for Judicial Notice ¶¶7-8. 
 
19  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2015-
Annual-Drug-Report.aspx (last visited October 31, 2022); Declaration of John Guard, Ex. C. 
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Id. 

9. As the deaths fell from prescription opioids after 2010, heroin related drug 

overdoses deaths rose.20 The table below shows heroin deaths increasing from 2011 through 2017. 

 

 
20  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2020-
Annual-Drug-Report-FINAL.aspx  (last visited October 31, 2022); Declaration of John Guard, Ex. C. 
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Id. 

10. Like with prescription opioids, the heroin-related overdose deaths were not 

limited to one county or one area of the State but spread throughout the State. While there was 

significant overlap, the increase in heroin overdose deaths did not match exactly with the areas 

where there were the most prescription opioid overdose deaths previously.21   

 

Id. 

11. Heroin overdose deaths in the State were quickly overtaken by fentanyl overdose 

deaths.22 Though, heroin overdose deaths remain more than four times what they were in 2011.23  

 
21  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2018-
Annual-Drug-Report.aspx   (last visited October 31, 2022); Declaration of John Guard, Ex. C.. 
 
22  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2020-
Annual-Drug-Report-FINAL.aspx (last visited October 31, 2022); Declaration of John Guard, Ex. C..   
 
23  Id. 
 



10 
 

 

Id. 

12. On May 3, 2017, then Governor Rick Scott caused the opioid epidemic to be 

declared a public health emergency in the State.24 In 2017, there were 6,178 opioid-related 

deaths in Florida.25  

13. In January 2018, the Office of Attorney General solicited request for proposals for 

counsel to represent the State in connection with litigation related to the opioid epidemic with the 

request for proposal closing on January 31, 2018.26  

 
24  https://flgov.com/wp-content/uploads/2017/05/17146.pdf (last visited October 31, 2022); Request for 
Judicial Notice, ¶9.   
 
25  https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2017-
Annual-Drug-Report.aspx (last visited October 31, 2022); Declaration of John Guard, Ex. C. 
 
26  http://myfloridalegal.com/webfiles.nsf/WF/MNOS-
AUXRAX/$file/OAGRequestforProposalFinal.pdf#:~:text=The%20State%20of%20Florida%2C%20Department%2
0of%20Legal%20Affairs%2C,possible%20establishment%20of%20a%20contract%20in%20this%20context.  (last 
visited October 31, 2022); Declaration of John Guard, ¶26. 
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14. In 2018, there were 5,576 opioid-related deaths reported in the State or just over 

fifteen opioid-related overdose deaths a day.27  

15. In 2020, the last year for which a final annual report has been released by the 

Commission, there were 7,842 opioid-related deaths reported or almost twenty-one and a half 

opioid-related overdose deaths a day.28  

16. While fentanyl is the largest cause of overdose deaths in 2020, like in other recent 

years, those deaths no matter the type of opioids occurred across the State and not in one locale, 

county, or special district. 

 

 
27 https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2018-Annual-
Drug-Report.aspx (last visited October 31, 2022); Declaration of John Guard, Ex. C. 
 
28 https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2020-Annual-
Drug-Report-FINAL.aspx  (last viewed October 31, 2022); Declaration of John Guard, Ex. C. 
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Id. 
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17. In the last publicly reported information by the Commission, there were 4,140 

opioid-related deaths reported in the first half of 2021 or roughly twenty-three Floridians dying 

everyday of an opioid-related drug overdose.29 

C. The State’s Opioid Complaint 

18. On May 15, 2018, the Office of Attorney General filed its initial complaint (the 

“Opioid Litigation”) in the Sixth Judicial Circuit in and for Pasco County, Florida (the “State 

Court”).  In its initial complaint of the Opioid Litigation, the Office of Attorney General brought 

claims against certain manufacturers and distributors who made and distributed opioids in 

Florida, including Purdue Pharma L.P., Purdue Pharma, Inc., The Purdue Frederick Co., Inc. 

(collectively, “Purdue”), Endo Health Solutions, Inc., Endo Pharmaceuticals, Inc. (collectively, 

“Endo”), Janssen Pharmaceuticals, Inc., Johnson & Johnson (collectively, “Johnson & 

Johnson”), Cephalon, Inc., Teva Pharmaceuticals USA, Inc. (collectively, “Teva”), Allergan 

Finance, LLC, Actavis Pharma, Inc., Actavis LLC (collectively, “Allergan”), Insys Therapeutics, 

Inc. (“Insys”), AmerisourceBergen Drug Corp. (“ABDC”), Cardinal Health, Inc. (“Cardinal”), 

McKesson Corp. (“McKesson” and collectively ABDC, Cardinal, and McKesson are referred to 

as the “Distributors”), and Mallinckrodt LLC (“Mallinckrodt”). The Complaint alleged violations 

of Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA”), Florida’s Racketeer 

Influenced and Corrupt Organization Act (“Florida RICO”), public nuisance, and negligence.  

19. On November 16, 2018, the Office of Attorney General amended its complaint in 

the Opioid Litigation and added claims against two pharmacy chains who dispensed opioids in 

Florida, namely Walgreen Co. (“Walgreens”), CVS Healthcare Corp., and CVS Pharmacy, Inc. 

 
29 https://www.fdle.state.fl.us/MEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2021-Interim-
Drug-Report-FINAL.aspx (last visited October 31, 2022); Declaration of John Guard, Ex. C. 
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(collectively, “CVS” and collectively, Purdue, Endo, Johnson & Johnson, Teva, Insys, the 

Distributors, Mallinckrodt, Walgreens and CVS are referred to as the “Opioid Defendants”), 

alleging similar causes of action as those in the initial complaint. 

D. The Defendants 

20. After the Attorney General filed her initial complaint, around one hundred Florida 

cities, counties, and other political subdivisions filed separate lawsuits, most which were 

transferred into the National Prescription Opiate Multidistrict Litigation (the “MDL”) pending in 

federal court in the Northern District of Ohio.30 Declaration of John Guard, ¶32. 

Event Date 

Attorney General announces Request for Proposal January 2018 
Attorney General files State lawsuit May 15, 2018 
Sarasota Memorial files September 18, 2018 
Lee Health files July 15, 2021 
Broward Health files September 16, 2019 
Halifax Health files September 16, 2019 
School Board of Miami-Dade County files September 30, 2019 
School Board of Putnam County files May 27, 2022 

 

Id., ¶¶32-38. 

21. The court responsible for the MDL appointed a Plaintiff’s Executive Committee 

(the “PEC”), which included a lawyer representing hospitals, to coordinate litigation and 

settlement efforts amongst what would become almost three thousand subdivisions nationwide. 

Request for Judicial Notice, ¶15. Some of the Defendants actions were transferred into the MDL. 

 
30  See https://www.ohnd.uscourts.gov/sites/ohnd/files/2804TransferOrder.pdf (last viewed October 31, 2022); 
Request for Judicial Notice ¶14. A handful of subdivisions filed just prior to the State, but after the State had 
advertised a request for proposal for outside counsel to file the Opioid Litigation and counsel had been chosen. All 
the Defendants in this suit filed after the Office of Attorney General. 
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Even those Defendants whose actions were not transferred to the MDL, were represented by 

counsel on the PEC. Id., ¶¶16-18. 

22. The Florida counties, cities, and other political subdivisions sued utilizing public 

nuisance and similar theories as the State and made similar allegations against the Opioid 

Defendants alleging similar harms and damages to the identical citizens represented by the 

Office of Attorney General.31 Declaration of John Guard, Ex. E. 

1. Hospital Defendants 

23. Memorial Healthcare,32 Lee Health,33 Broward Health,34 Halifax Health,35 and 

South Broward36 are each independent special districts under Florida law37 who provide health 

care services in a geographically defined part of the State. Originally, each of the Hospital 

Defendants were established to provide healthcare to the indigent.  

24. The State each year appropriates money that is subsequently paid to each of the 

Hospital Defendants.  The monies appropriated and paid include: (1) payments from Medicaid 

for Fee for Service (“FFS”); (2) payments from Medicaid for claims to managed care 

 
31  The Florida subdivisions were not alone as thousands of lawsuits by political subdivisions of other states 
nationwide were filed. 
 
32  https://www.smh.com/Home/About-Us/State-of-Florida-Special-Districts-Required-Reporting-of-
Information (last visited October 31, 2022); https://www.smh.com/Portals/0/Documents/Financial/SMH-Charter.pdf 
(last visited October 31, 2022). 
 
33  https://www.leehealth.org/about-us/our-leadership/special-district-information (last visited October 31, 
2022). 
 
34  https://www.browardhealth.org/pages/NBHD (last visited October 31, 2022). 
 
35  https://halifaxhealth.org/about-us/our-history/ (last visited October 31, 2022). 
 
36  https://www.mhs.net/about/special-district-information (last visited October 31, 2022).  
 
37  An “independent special district” is a special a district that does not meet the requirements to be a 
dependent special district. Fla. Stat. §189.012(3). A “dependent special district” is a special district under the 
governance or control of a single municipality or single county. Fla. Stat. §189.012(2). Being an “independent” 
special district does not connote that the district is free from the authority or control of the State. Instead, it reflects 
that the special district is free from control by other subdivisions. 
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organizations (“MCO”); (3) low income pool payments (“LIP”); (4) disproportionate share 

hospital program payments for treating a disproportionate share of indigent patients; and (5) 

payments for being a teaching hospital, which are referred to as graduate medical education 

(“GME”) payments.   

25. The Hospital Defendants received from over $700 million to almost $1 billion in 

payments from the State each year for the last six fiscal years. The below table contains the 

payments made by the State to each of the Hospital Defendants’ since 2016. 

 

26. Memorial Healthcare was first established in 1949.38 It was recodified by Chapter 

2003-359, Laws of Florida, as amended by Chapter 2005-304, Laws of Florida.39 It is an 

independent special district existing completely within Sarasota County.40  

 
38  https://www.smh.com/Home/About-Us/State-of-Florida-Special-Districts-Required-Reporting-of-
Information (last visited October 31, 2022). 
 
39  https://www.smh.com/Portals/0/Documents/Financial/SMH-Charter.pdf (last visited October 31, 2022). 
 
40  Id.   
 

Medicaid 
Provider 

ID
Hospital Name SFY 16-17 SFY 17-18 SFY 18-19 SFY 19-20 SFY 20-21 SFY 21-22

Total per 
Hospital

012040500 BROWARD HEALTH CORAL SPRINGS 24,488,150$    26,224,132$    43,600,390$    22,800,778$    25,009,187$        29,931,022$        172,053,658$     
010821900 BROWARD HEALTH IMPERIAL POINT 9,260,810$      10,506,458$    14,583,630$    9,009,138$      9,666,074$          11,390,709$        64,416,819$        
010012900 BROWARD HEALTH MEDICAL CENTER 55,341,696$    42,516,642$    46,920,667$    69,537,430$    63,439,955$        100,440,713$     378,197,103$     
010021800 BROWARD HEALTH NORTH 40,673,235$    36,924,516$    35,048,235$    27,996,586$    28,378,677$        25,934,581$        194,955,829$     
011971700 CAPE CORAL HOSPITAL 13,148,780$    35,823,663$    20,202,197$    23,357,296$    25,760,746$        33,305,989$        151,598,671$     
011134100 GULF COAST MEDICAL CENTER LEE MEMORIAL HEALTH SYSTEM 17,719,680$    42,193,419$    27,666,944$    25,884,639$    33,538,492$        41,079,347$        188,082,520$     
010184200 HALIFAX HEALTH MEDICAL CENTER 53,568,259$    62,639,672$    74,489,146$    62,325,986$    62,927,488$        91,465,348$        407,415,899$     
010110900 LEE MEMORIAL HOSPITAL 181,848,546$  125,082,976$  144,239,751$  126,457,610$  158,590,879$     180,494,706$     916,714,468$     
010345400 MEMORIAL HOSPITAL MIRAMAR 22,679,344$    18,572,462$    32,354,198$    15,937,076$    17,202,307$        24,494,123$        131,239,509$     
010222900 MEMORIAL HOSPITAL PEMBROKE 30,043,437$    23,855,478$    34,979,157$    17,736,129$    20,248,885$        24,743,515$        151,606,601$     
010252100 MEMORIAL HOSPITAL WEST 43,416,260$    48,069,812$    82,576,617$    41,784,050$    46,440,634$        54,905,436$        317,192,810$     
010020000 MEMORIAL REGIONAL HOSPITAL 263,425,347$  237,062,442$  314,624,259$  218,934,284$  218,608,225$     270,525,609$     1,523,180,166$  
010176100 SARASOTA MEMORIAL HOSPITAL 47,882,292$    59,730,352$    75,817,509$    61,971,858$    71,431,796$        91,011,597$        407,845,404$     

Total per SFY 803,495,838$  769,202,022$  947,102,698$  723,732,859$  781,243,344$     979,722,695$     5,004,499,456$  
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27. Lee Health was first established in 1916.41 It was recodified by Chapter 2000-439, 

Laws of Florida.42 It is an independent special district located within Lee County.43 

28. Broward Health was first established in 1951.44 It was recodified by Chapter 

2006-347, Laws of Florida, and subsequently amended in Chapter 2007-299, Laws of Florida.45 

It is an independent special district located in the northern part of Broward County.46 

29. Halifax Health was first established in 1925.47 It was recreated by Chapter 2003-

374, Laws of Florida. It is an independent special district located in Volusia County. 

30. South Broward was first established in 1947.48 It was recreated by Chapter 2004-

397, Laws of Florida.49 It is an independent special district in the southern portion of Broward 

County.50 

31. With the exception of South Broward, the Hospital Defendants filed suit after the 

Attorney General asserting similar misconduct and claims by the Opioid Defendants and seeking 

damages on behalf of Florida’s citizens within their districts.  

 
41  https://www.leehealth.org/about-us/get-to-know-lee-health/lee-health-fast-facts (last visited October 31, 
2022). 
 
42  https://www.leehealth.org/getmedia/744d98de-1c71-4d23-8bca-
638dcd5b1ec7/EnablingLegislationHB1615clear.pdf (last visited October 31, 2022). 
 
43  Id.  
 
44  https://www.browardhealth.org/pages/nbhd (last visited October 31, 2022). 
 
45  Id. 
 
46  Id. 
 
47  Halifax Hospital Medical Center v. State, 278 So. 3d 545, 546 (Fla. 2019). 
 
48  https://www.mhs.net/about/special-district-information (last visited October 31, 2022). 
 
49  https://www.mhs.net/-/media/mhs/files/about-us/special-district-posting/charter-
sbhd.ashx?la=en&hash=7EDC3752FE81482FAE7A71222B1A4537 (last visited October 31, 2022). 
 
50  Id. 
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32. South Broward intervened in this action as a party defendant despite never filing 

suit and many of its claims being likely barred by the statute of limitations. 

2. School Defendants 

33. Article IX, §4 of Florida’s Constitution creates a school district in each of the 

State’s counties.51 The Florida Constitution further establishes a school board in each school 

district.52 SBMD and SBPC are the school boards for the school districts in Miami-Dade County 

and Putnam County, respectively.  

34. SBMD and SBPC are charged with operating, controlling, and supervising free 

public education services to children in their respective counties.53  

35. The legislature appropriates monies each year to SBMD and SBPC, including 

monies for each child receiving exceptional student education services in its district. 

36. SBMD filed an action asserting similar claims against the Opioid Defendants after 

the Office of Attorney General. 

37. SBPC filed an action asserting similar claims against the Opioid Defendants after 

the Attorney General had announced settlements of part of the Opioid Litigation.  

E. The Opioid Litigation and Settlements 

38. After filing the Opioid Litigation, the Office of Attorney General became 

involved in nationwide discussions between the States and the PEC in addition to managing its 

litigation. The resulting historically complex challenge to manage litigation and potentially settle 

on a nationwide basis opioid-related claims consumed thousands of hours of the Attorney 

 
51  Fla. Const. Art. IX, §4. 
 
52  Id. 
 
53  Id. 
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General, the Office of Attorney General, and its outside counsel’s time and effort.  For nearly 

three years, the Office of Attorney General litigated extensively with the Opioid Defendants. It 

took one defendant (Walgreens) to trial, and at the same time negotiated with the remaining 

Opioid Defendants to provide the relief that the State and its citizens desperately need to abate 

the ongoing opioid epidemic.  

39. In addition to litigation and settlement negotiations, four of the Opioid Defendants 

have now filed for bankruptcy: Purdue; Mallinckrodt; Insys; and Endo. Request for Judicial 

Notice, ¶¶25-28. Without settlements, almost all of the Opioid Defendants faced some prospect 

of bankruptcy resulting in diminished recoveries for all parties. Yet, again, the State led 

negotiating a plan of reorganization with respect to Purdue and its owners, the Sackler family. In 

addition to Purdue, the State was heavily involved in the other bankruptcies, including having its 

Chief Deputy Attorney General testify in the Mallinckrodt case. 

40. After years of litigation and negotiation, the Attorney General finalized settlement 

agreements with (1) Johnson & Johnson (the “JJ Settlement”);54 (2) the Distributors (the 

“Distributor Settlement”);55 (3) Endo (the “Endo Settlement”);56 (4) CVS (the “CVS 

Settlement”);57 (5) Teva (the “Teva Settlement”);58 (6) Allergan (the “Allergan Settlement”);59 

and (7) after almost four weeks of a jury trial, Walgreens (the “Walgreens Settlement”)60 

 
54  See Declaration of John Guard, Ex. H. 
 
55  Id., Ex. G. 
 
56  Id., Ex. I. 
 
57  Id., Ex. L. 
 
58  Id., Ex. J. 
 
59  Id., Ex. K. 
 
60  Id., Ex. M. 
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(collectively, the JJ Settlement, the Distributor Settlement, the Endo Settlement, the CVS 

Settlement, the Teva Settlement, the Allergan Settlement, and the Walgreens Settlement are 

referred to collectively as the “Opioid Settlements”). 

41. On or about July 21, 2021, the first two of the settlements, the JJ Settlement and 

the Distributor Settlement were announced. On the announcement date or soon thereafter the 

PEC created a website that contained information, https://nationalopioidsettlement.com/, 

including a copy of the respective settlement agreement available to the Defendants and the 

public. In addition, the Attorney General issued a press release detailing the JJ Settlement and 

Distributor Settlement.61 The Attorney General had previously launched an opioid settlement 

portal on her website that also contained settlement-related information and documents.62 Within 

a few days, anyone who clicked on the “learn more” button in the opioid settlement portal on the 

Attorney General’s website would have been taken to a page with links to the various 

agreements. Id., ¶48. 

42. The JJ Settlement and Distributor Settlement arose out of a multi-state negotiation 

between a bi-partisan group of States, including the State of Florida, members of the PEC, and JJ 

and the Distributors. Id., ¶49. 

43. After the JJ Settlement and Distributor Settlement were announced the 

agreements contemplated the signing on of subdivisions before the agreements were finalized. 

Id., ¶50. 

 
61   https://www.myfloridalegal.com/newsrel.nsf/newsreleases/3E0B4F544646DBC1852587190063384F.  
 
62   https://myfloridalegal.com/opioidsettlement. 
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44. On or about February 25, 2022, the JJ Settlement and Distributor Settlement were 

finalized. Id., ¶51. As of October 31, 2022, 267 subdivisions have signed on to both the JJ 

Settlement and the Distributor Settlement. Id., ¶52. 

45. As the sign-on process for the JJ Settlement and the Distributor Settlement 

occurred, having had their summary judgment motions denied in the Opioid Litigation, the 

remaining defendants, except Walgreens, settled with the Attorney General before trial began. 

Walgreens went to trial with the Attorney General for four weeks and settled prior to the 

Attorney General resting her case. With each settlement, the Attorney General has updated her 

portal with settlement-related information and documents, including all the settlement 

agreements. Id., ¶55. 

1. The Distributor Settlement 

46. On July 21, 2021, the Distributor Settlement was announced. Under the terms of 

the 571-page Distributor Settlement, the State of Florida, participating counties, and participating 

cities will receive up to $1,303,588,941.75 paid over eighteen years. A copy of the Distributor 

Settlement is attached to the Copy of the Consent Judgment entered by the State Court is 

attached as Exhibit G to the Declaration of John M. Guard.  Substantially all the monies paid by 

the Distributors must be utilized to abate the opioid epidemic within a state. 

47. The amount paid under the Distributor Settlement varies based on a complicated 

set of incentives that pay more for the more subdivision participation a state provides the 

Distributors. The Distributor Settlement allows for several different pathways for a state to earn 

those incentives. Under the Distributor Settlement, if a state enacts a legislative bar63 or obtains a 

 
63  Some Defendants make much of the fact that several bills were introduced in the legislature to bar claims 
of subdivisions during the 2021 session, claiming that these bills are proof that the Attorney General lacks 
settlement authority. Far from reflecting that the Attorney General lacks the asserted authority; the proposed 
legislation reflects the legislature attempting to maximize the amounts under the Distributor Settlement.  
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ruling from a court that non-participating subdivisions’ claims are barred against the 

Distributors, also known as a judicial bar, a state and its participating subdivision receive the full 

amount. If a bar could not be obtained, the Distributor Settlement allows a state to earn three 

incentives which, in total, comprise the full settlement amount. A state can earn these incentives 

by (1) signing on subdivisions litigating against the Distributors, known as Incentive Payment B; 

(2) signing on cities or counties that have a population greater than 30,000 whether litigating or 

not, known as Incentive Payment C; and (3) keeping subdivisions from filing claims against the 

Distributors after the agreement is final or causing later-filed claims to be dismissed pursuant to 

a motion to dismiss, known as Incentive Payment D. 

48. The percentage of the population participating in the Distributor Settlement 

determines how much of Incentive Payment B and Incentive Payment C a state receives. For 

example, Incentive B pays more when more of a state’s eligible population participates in the 

settlement:  

Percentage of Litigating 
Subdivision Population that is 
Incentive B Eligible Population 

Incentive Payment B 
Eligibility Percentage 

Up to 85% 0% 
85%+ 30% 
86%+ 40% 
91%+ 50% 
95%+ 60% 
99%+ 95% 
100% 100% 

 
Distributor Settlement, at 20. 
 

49. To calculate incentives, the Distributor Settlement utilizes population for cities, 

counties, and special districts (like a hospital district or a school district). But, unlike cities or 

counties, the Distributor Settlement does not treat special districts the same as a city or county. 

Instead, the Distributor Settlement utilizes the number of students in a school district eligible for 
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certain exceptional student education programs and 25% of discharges in the case of hospital 

districts as the population of those subdivisions. The provision reads: 

Population of Special Districts. For any purpose in this Agreement 
in which the population of a Special District is used other than 
Section IV.F.1.b: (a) School Districts’ population will be measured 
by the number of students enrolled who are eligible under the  
Individuals with Disabilities Education Act (“IDEA”) or Section 
504 of the Rehabilitation Act of 1973; (b) Health Districts’ and 
Hospital Districts’ population will be measured at twenty-five  
percent (25%) of discharges; and (c) all other Special Districts’ 
(including Fire Districts’ and Library Districts’) population will be 
measured at ten percent (10%) of the population served.  
The Settling Distributors and the Enforcement Committee shall 
meet and confer in order to agree on data sources for purposes of 
this Section prior to the Preliminary Agreement Date. 

 
Distributor Settlement, at 54. 

 
50. The result reflects that, by the time school districts and hospital districts are 

reached, governments representing the same Floridians as those that are in a special district have 

released the same claims arising out of the same facts and occurrences two or three times. For 

example, in the case of SBMD, the State, Miami-Dade County, and the City of Miami (or 

whatever other municipality where a student resides) will have released their claims against the 

Opioid Defendants.  The result of the different definition and treatment is that, while the special 

and school districts count, the special and school districts do not count as much as cities or 

counties. 

51. As to what effect the Defendants can have under the Distributor Settlement, 

except South Broward and SBPC, the Defendants may cause reductions to Incentive Payment B 

by preventing the State from reaching 100% participating litigating subdivision population, 

allowing the State to only recover a lesser percentage of Incentive Payment B. Currently, the 

number of subdivisions participating in the Distributor Settlement means that the State has more 
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than 99% of the litigating population participating in the Distributor Settlement. In other words, 

because the State does not have SBMD or the other litigating defendants (the Defendants other 

than SBPC and South Broward) participating in the settlement, it does not have 100% of the 

litigating population participating in the settlement for Incentive B purposes and the State only 

qualifies for 95% of that particular incentive.  

52. South Broward and SBPC, on the other hand, could implicate the State’s 

Incentive Payment D, as neither were litigating against the Distributors at the time of the 

Distributor Settlement.      

53. After the announcement, there was a sign-on of subdivisions. As of October 31, 

2022, 267 subdivisions, including all 97 litigating counties and cities, have signed on to the 

Distributor Settlement. Given that level of participation, the Defendants (except for South 

Broward and SBPC) are currently reducing the settlement by $16,294,861.77 over eighteen 

years. South Broward and SBPC could reduce the settlement by up to $65,179,447.09 paid in 

years six through eighteen if South Broward Filed an action and either South Broward or SBPC 

survived a motion to dismiss. 

54. In addition to the incentive payment structure, the Distributor Settlement has a 

complicated suspension and setoff structure. Under that structure, South Broward and SBPC 

could trigger a dollar-for-dollar reduction if they receive a judgment against the Distributors. 

55. As part of the Distributor Settlement, the Attorney General was required to 

release to the maximum extent of her power opioid-related claims of—among other state-related 

entities—subdivisions, including the Defendants. The Distributor Settlement included in the 

definitions applicable to the release the following language: 

III. “Releasors.” With respect to Released Claims, (1) each 
Settling State; (2) each Participating Subdivision; and (3) without 
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limitation and to the maximum extent of the power of each 
Settling State’s Attorney General and/or Participating Subdivision 
to release Claims, (a) the Settling State’s and Participating 
Subdivision’s departments, agencies, divisions, boards, 
commissions, Subdivisions, districts, instrumentalities of any 
kind and attorneys, including its Attorney General, and any person 
in his or her official capacity whether elected or appointed to serve 
any of the foregoing and any agency, person, or other entity 
claiming by or through any of the foregoing, (b) any public 
entities, public instrumentalities, public educational institutions, 
unincorporated districts, fire districts, irrigation districts, and 
other Special Districts in a Settling State, and (c) any person or 
entity acting in a parens patriae, sovereign, quasi-sovereign, 
private attorney general, qui tam, taxpayer, or other capacity 
seeking relief on behalf of or generally applicable to the general 
public with respect to a Settling State or Subdivision in a Settling 
State, whether or not any of them participate in this Agreement. 
The inclusion of a specific reference to a type of entity in this 
definition shall not be construed as meaning that the entity is not a 
Subdivision. Each Settling State’s Attorney General represents that 
he or she has or has obtained (or will obtain no later than the Initial 
Participation Date) the authority set forth in Section XI.G. In 
addition to being a Releasor as provided herein, a Participating 
Subdivision shall also provide the Subdivision Settlement 
Participation Form referenced in Section VII providing for a 
release to the fullest extent of the Participating Subdivision’s 
authority. 

 
Distributor Settlement at 8-9 (emphasis added). 
  

2. The JJ Settlement 

56. On July 21, 2021, the JJ Settlement was also announced. Under the terms of the 

508-page JJ Settlement, the State, participating counties, and participating cities will receive up 

to $299,628,185.54 paid over ten years. A copy of the JJ Settlement is attached to the Certified 

Copy of the Judgment entered by the State Court is attached as Exhibit H to the Declaration of 

John M. Guard.  Substantially all the monies paid by JJ must be utilized to abate the opioid 

epidemic within a state. 
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57. The amount paid under the JJ Settlement varies based on a slightly different set of 

complicated incentives that pay more for the more subdivision participation in the settlement a 

state provides Johnson & Johnson. While similar to the Distributor Settlement, the JJ Settlement 

has several material differences to the Distributor Settlement. Though, like the Distributor 

Settlement, it allows for several different pathways for a state to earn those incentives in full. 

Under the Distributor Settlement, if a state enacts a legislative bar or obtains a ruling from a 

court that non-participating subdivisions’ claims are barred against the Distributors (a judicial 

bar), the state and its participating subdivisions receive nearly the full amount within 90 days of 

the bar.64 If a bar could not be obtained, the JJ Settlement allows a state to earn three incentives 

which, in total, comprise the full settlement amount. A state can earn these incentives by: (1) 

signing on subdivisions litigating against the JJ, known as Incentive Payment B; (2) signing on 

cities and counties that have a population greater than 30,000 whether litigating or not and 

having the ten largest subdivisions signed on, known as Incentive Payment C; and (3) keeping 

special districts from filing claims against the JJ after the agreement is final or causing later filed 

claims to be dismissed pursuant to a motion to dismiss, known as Incentive Payment D. 

58. For purposes of calculating incentives, the JJ Settlement is similar to the 

Distributor Settlement. 

59. Like with the Distributor Settlement, except South Broward and SBPC, the 

Defendants could cause reductions to Incentive Payment B by increasing the percentage of the 

State’s non-participating population. South Broward and SBPC, on the other hand, could 

 
64  Again, some Defendants make much of the fact that several bills were introduced in the legislature to bar 
claims of subdivisions during the 2021 session. Far from reflecting that the Attorney General lacks the asserted 
authority, the legislature could have simply been attempting to recover the full amount of the JJ Settlement 
immediately. 
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implicate the State’s Incentive Payment D, as neither were litigating against the JJ at the time of 

the JJ Settlement.      

60. After the announcement, there was a sign-on of subdivisions. As of October 31, 

2022, 267 subdivisions, including all 97 litigating counties and cities, have signed on to the JJ 

Settlement. Given that level of participation, the Defendants, except for South Broward and 

SBPC, are currently reducing the settlement by $8,890,735.99 approximately over ten years. 

South Broward and SBPC could reduce the settlement by up to $14,981,380.60 approximately 

paid after year six if they survived a motion to dismiss in the MDL. 

61. Like with the Distributor Settlement, the JJ Settlement contains a similar release, 

which to the maximum extent of the power of each settling State’s Attorney General purports to 

release subdivision claims arising out of opioid related misconduct.  JJ Settlement at 9. 

3. The Other Settlements 

62. The Endo Settlement, the Teva Settlement, the Allergan Settlement, the CVS 

Settlement, and the Walgreens Settlement were negotiated directly between each of those 

defendants individually and the State. Given the success that the State had at signing-on 

subdivisions with the Distributor Settlement and the JJ Settlement, the remaining settlements do 

not contain the convoluted, complicated structures of the Distributor Settlement or JJ Settlement. 

The five later settlements contain nearly identical terms. See Declaration of John Guard, Exs. I-

M. 

63. Excluding fees and costs, those five settlements call for the payment of 

$1,414,114,999.00 over varying time periods. Endo was paid in a single year. CVS and 

Walgreens are paying over eighteen years. The value of each settlement is listed below: 

Endo  $                                     55,000,000.00  
Allergan  $                                   122,000,000.00  
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Teva   $                                   177,114,999.00  
CVS  $                                   440,000,000.00  
Walgreens  $                                   620,000,000.00  
Total   $                                1,414,114,999.00 

 

64. A copy of the Endo Settlement is attached to the Copy of the Consent Judgment 

entered by the State Court is attached as Exhibit I to the Declaration of John M. Guard.  

Substantially all the monies paid by Endo must be utilized to abate the opioid epidemic within 

the State.   

65. A copy of the Allergan Settlement is attached to the Copy of the Consent 

Judgment entered by the State Court is attached as Exhibit K to the Declaration of John M. 

Guard.  Substantially all the monies paid by Allergan must be utilized to abate the opioid 

epidemic within the State. 

66. A copy of the Teva Settlement is attached to the Certified Copy of the Consent 

Judgment entered by the State Court is attached as Exhibit J to the Declaration of John M. 

Guard.  Substantially all the monies paid by Teva must be utilized to abate the opioid epidemic 

within the State. 

67. A copy of the CVS Settlement is attached to the Certified Copy of the Consent 

Judgment entered by the State Court is attached as Exhibit L to the Declaration of John M. 

Guard.  Substantially all the monies paid by CVS must be utilized to abate the opioid epidemic 

within the State. 

68. A copy of the Walgreens Settlement is attached to the Certified Copy of the 

Consent Judgment entered by the State Court is attached as Exhibit M to the Declaration of John 

M. Guard.  Substantially all the monies paid by Walgreens must be utilized to abate the opioid 

epidemic within the State. 
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69. The Endo Settlement, the Allergan Settlement, the Teva Settlement, the CVS 

Settlement, and the Walgreens Settlement are largely the same with the exceptions largely being 

with the injunctive relief agreed to by the particular Opioid Defendant.  Like with the Distributor 

Settlement and the JJ Settlement, the remaining Opioid Defendants received a broad release of 

claims, including potentially the claims of the State’s subdivisions.  The definition of Releasor 

includes the same definition as in the Distributor Settlement and the JJ Settlement. It reads:  

(dd) “Releasors” means with respect to Released Claims:(1) the 
State; (2)each Participating Subdivision; and (3) without limitation 
and to the maximum extent of the power of each of the State, the 
Florida Attorney General and/or Participating Subdivision to 
release Claims, (a) the State of Florida’s and each Subdivision’s 
departments, agencies, divisions, boards, commissions, 
Subdivisions, districts, instrumentalities of any kind and any 
person in his or her official capacity, whether elected or appointed 
to lead or serve any of the foregoing, and any agency, person or 
entity claiming by or through any of the foregoing; (b) any public 
entities, public instrumentalities, public educational institutions, 
unincorporated districts, fire districts, irrigation districts, water 
districts, law enforcement districts, emergency services districts, 
school districts, hospital districts and other special districts in the 
State of Florida, and (c) any person or entity acting in a parens 
patriae, sovereign, quasi-sovereign, private attorney general, qui 
tam, taxpayer, or other capacity seeking relief on behalf of or 
generally applicable to the general public with respect to the State 
of Florida or any Subdivision in the State of Florida, whether or 
not any of them participates in this Agreement. Nothing in this 
definition shall be construed to limit the definition of 
“Subdivision” in subsection A(gg) below. 

 
Endo Settlement at 8. 

 
70. While cities and counties not joining could reduce the amount of each of these 

settlements, school districts or hospital districts signing on have no effect on the amount. Unlike 

the Distributor Settlement and JJ Settlement and in lieu of the complicated incentive structure, 

the Attorney General agreed to file this suit and also seek a legislative bar. 
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71. As of October 31, 2022, over 245 subdivisions, including all the litigating 

counties and cities, have signed on to the Endo Settlement, Allergan Settlement, Teva 

Settlement, CVS Settlement, and the Walgreens Settlement. 

72. The State Court at this point has entered final judgment against each of the above 

Opioid Defendants. 

73. All the Opioid Settlements also contain injunctive relief to prevent the same 

misconduct as was alleged in the complaint. 

4. The Florida Opioid Allocation and Statewide Response Agreement 

74. In the course of negotiating the JJ Settlement and the Distributor Settlement over 

two hundred forty cities and counties joined what is known as the Florida Opioid Allocation and 

Statewide Response Agreement (the “Allocation Agreement”).65 The other settlements 

incorporated the Allocation Agreement and utilized a similar participation agreement and 

distribution structure. A copy of the Allocation Agreement is attached as Exhibit N to the 

Declaration of John M. Guard. 

75. Under the Allocation Agreement, the State and Florida and its counties and cities 

agreed to a structure and limitations on the use of monies from the Opioid Settlements. Under the 

structure, settlement monies were split roughly in half with slightly more monies going to the 

counties and cities at the beginning of the settlements with more monies going to the State 

towards the end of the settlements. The State and the cities and counties who agreed to 

participate in the Allocation Agreement agreed to spend all settlement monies with limited 

 
65  The Allocation Agreement is attached as an exhibit to the Endo Settlement, the Teva Settlement, the 
Allergan Settlement, the CVS Settlement, and the Walgreens Settlement.  It is also available at 
https://nationalopioidsettlement.com/wp-content/uploads/2021/11/FL-Opioid-AllocSW-Resp-Agreement.pdf. The 
nationalopioidsettlement.com website again was built by and maintained by the PEC. 
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exception on abating the opioid crisis. The State and its cities and counties agreed to a non-

exclusive thirteen-page list of programs that settlement proceeds could be expended upon, 

including abatement strategies that can be used with the Defendants.  These include treatment for 

neonatal abstinence syndrome, services for pregnant and postpartum women, programs to treat 

opioid use disorder and support for people in treatment and recovery and connecting people in 

need of addiction treatment.  All these are vital remediation programs that the State, cities and 

counties could effectuate with the Defendants, if they chose to participate in the settlements.66  If 

the Defendants choose not to participate, then the Defendants are ineligible from receiving funds. 

DISCUSSION 

 This Court should grant the Office of Attorney General summary judgment because, as 

matter of law, the Attorney General had the authority to release the Defendants opioid-related 

claims and, in fact, did so. 

I.  The Attorney General Has Inherent Power to Release Defendants’ Claims 
  

A. The Attorney General’s Powers 

 
Florida and federal courts have found that the Attorney General’s powers are exceedingly 

broad and ancient. State ex rel. Shevin v. Exxon Corp., 526 F.2d 266, 268 (5th Cir. 1976) 

(analyzing the power of Florida’s Attorney General). In Shevin, the former Fifth Circuit 

commented that the Attorney General’s power was “older than the United States and older than 

the State of Florida.  As chief legal representative of the king, the common law attorney general 

was clearly subject to the wishes of the crown, but, even in those times, the office was also a 

repository of power and discretion.” Shevin, 526 F.2d at 268; see also State ex rel Shevin v. 

 
66  The Office of Attorney General originally sued West Volusia Hospital District in this case. After service of 
the Complaint, West Volusia Hospital District chose to sign on to the Opioid Settlements and the Allocation 
Agreement, and the claim against West Volusia Hospital District was subsequently dismissed. 



32 
 

Yarborough, 257 So.2d 891, 893 (Fla. 1972) (stating the Attorney General “inherited many 

powers and duties from the King’s Counsellor at Common Law”).  To effectuate these duties, the 

Attorney General (and her office) was, in addition to constitutional or statutory powers, 

bestowed with sweeping common law powers to protect the public.  This inheritance of powers 

is well-steeped in the tradition of this country.  As the Florida Supreme Court has recognized, 

“[t]he office of Attorney General has existed both in this country and in England for a great 

while.  The office is vested by the common law with a great variety of duties in the 

administration of the government.”  State ex rel Landis v. S.H. Kress & Co., 155 So.823, 827 

(Fla. 1934). 

Florida Courts have, dating back to the founding of this State, consistently reaffirmed that 

the source of the Attorney General’s power derives from the crown: 

The Attorney-General is the attorney and legal guardian of the people, or of the 
crown, according to the form of government. His duties pertain to the Executive 
Department of the State, and it is his duty to use means most effectual to the 
enforcement of the laws, and the protection of the people, whenever directed by 
the proper authority, or when occasion arises . . . Our Legislature has not seen fit 
to make any change in the common law rule. The office of the Attorney-General 
is a public trust. It is a legal presumption that he will do his duty, that he will act 
with strict impartiality. In this confidence he has been endowed with a large 
discretion, not only in cases like this, but in other matters of public concern. The 
exercise of such discretion is in its nature a judicial act, from which there is no 
appeal, and over which the courts have no control. 

 
State v. Gleason, 12 Fla. 190, 213-14 (Fla. 1868) (emphasis added).  From this well-established 

tradition, Florida has bestowed the Attorney General with the full set of historic powers incident 

to the office.  See Fla. Stat. §§ 16.01(2), (7).  “As a result, the attorneys general of our states have 

enjoyed a significant degree of autonomy.  Their duties and powers typically are not 

exhaustively defined by either constitution or statute but include all those exercised at common 

law.  Shevin, 526 F.2d at 268 (internal footnotes omitted).  “[T]he duties of such an office are so 
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numerous and varied that it has not been the policy of the legislatures of the states to specifically 

enumerate them.”  Kress, 155 So. at 827.   

B. From the State’s Earliest Days, the Florida Attorney General Has Been 
the Legal Representative of the People, Bestowed With Sweeping 
Common Law Powers to Protect the Public   

 
The Florida Constitution declares that the Attorney General is a member of the cabinet, 

and she “shall be the chief state legal officer” Fla. Const. Art IV, §§10(a), 10(b).  The Attorney 

General’s duties extend to matters of statewide concern.  The Attorney General “[s]hall appear in 

and attend to, in behalf of the state, all suits or prosecutions, civil or criminal or in equity, in 

which the state may be a party, or in anywise interested, in the Supreme Court and district 

courts of appeal of this state”; and “[s]hall appear in and attend to such suits or prosecutions in 

any other of the courts of this state or in any courts of any other state or of the United States.”  

Fla. Stat. §§ 16.01(4), (5) (emphasis added).67  “When occasion arises ‘it is [her] duty to use 

means most effectual to the enforcement of the laws, and the protection of the people.’ The 

Attorney General is the principal law officer of the state.”  Thompson v. Wainwright, 714 F.2d 

1495, 1500 (11th Cir. 1983) (quoting Gleason, 12 Fla. at 212). 

Critically, the Attorney General “shall have and perform all powers and duties incident or 

usual to such office.”  Fla. Stat. § 16.01(7).  Florida courts have, repeatedly, interpreted this 

provision within its plain language and intent to mean that the Attorney General retains all of the 

 
67  See, e.g., State ex rel. Boyles v. Fla. Parole & Prob. Comm’n, 436 So.2d 207, 210 (Fla. 1st DCA 1983) (“In 
cases such as the one at bar, where the injury is to the public, the Attorney General has standing as a representative 
of the people.  The Attorney General, as chief law officer of the State, may appear in and attend to all suits or 
actions in which the State may be ‘in anywise interested.’ He is the ‘people's attorney’ and may properly intervene 
in a matter to represent the people in the courts.”) (internal citations omitted). 
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historic, sovereign common law powers and duties to represent and protect the people of Florida 

and their interests; this is settled law in Florida.  See, e.g., Shevin v. Exxon, 526 F.2d at 270:  

Finally, and most importantly, the Florida Supreme Court has consistently 
recognized the continuing existence of the Attorney General's common law powers. 
. . . This affirmation of the existence of the Attorney General's common law powers 
does not stand alone in Florida jurisprudence. It is echoed in case after case from 
Gleason to the 1972 decision in State ex rel. Shevin v. Yarborough . . . We conclude 
that there simply is no question that such powers exist.   
 

“The Attorney General has the power and it is [her] duty among the many devolving upon [her] 

by the common law to prosecute all actions necessary for the protection and defense of the 

property and revenue of the state.”  Kress, 155 So. at 827.  “As the chief law officer of the state, 

it is [her] duty, in the absence of express legislative restrictions to the contrary, to exercise all 

such power and authority as public interests may require from time to time.”  Id. 

In addition to these broad grants of power, the legislature has made repeated grants of 

specific authority.68 As is most relevant to this case, the legislature specifically granted the 

Attorney General authority to enforce consumer protection laws, including the authority to bring 

an action “on behalf of one or more consumers or governmental entities for the actual damages 

caused by an act or practice in violation of this part.” Fla. Stat. §501.207(1)(c) (emphasis adde). 

Under Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA”), the Attorney General is 

the enforcing authority in circumstances like this, because the violations alleged in the relevant 

opioid lawsuits in the state affect “more than one judicial circuit.”  Fla. Stat. § 501.203.69  

 
68  In addition, the legislature has granted the Attorney General authority to pursue other actions, including: (1) 
false claims on the government (Fla. Stat. §68.082 (defining state for purposes of the false claims act as “the 
government of the state or any department, division, bureau, commission, regional planning agency, board, district, 
authority, agency, or other instrumentality of the state.); (2) antitrust claims (Fla. Stat. §542.27 (“The Attorney 
General is authorized to institute or intervene in civil proceedings … on behalf of the state, its departments, 
agencies, and units of government”); (3) public nuisance claims (Fla. Stat. §§60.05, 60.06, 823.05). 
 
69  Moreover, the enforcing authority for matters affecting only one judicial circuit is not the Defendant 
subdivisions in this case—it is the applicable state attorney’s office.  Id. 
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Likewise, the legislature also granted the Attorney General authority to bring civil Racketeering 

Influenced Corrupt Organizations Act (“RICO”) actions, including to intervene in RICO actions 

brought by private individuals if the Attorney General found that the action is of “general public 

importance.”70 Fla. Stat. §895.05(9), (10).71 

Although the Attorney General’s power may be limited by the Florida Legislature, absent 

an explicit statutory limitation, the Attorney General’s undertakings are presumed to be lawful 

sovereign actions.72  “As the chief law officer of the state, it is [her] duty, in the absence of 

express legislative restrictions to the contrary, to exercise all such power and authority as public 

interests may require from time to time.” Kress, 155 So. at 827.  “Their duties and powers 

typically are not exhaustively defined by either constitution or statute but include all those 

exercised at common law.  There is and has been no doubt that the legislature may deprive the 

Attorney General of specific powers; but in the absence of such legislative action, he typically 

may exercise all such authority as the public interest requires.”  Shevin v. Exxon, 526 F.2d. at 

 
70  Section 895.05(7) provides that “[t]he state, including any of its agencies, instrumentalities, subdivisions, 
or municipalities” has a cause of action for treble damages under RICO. Fla. Stat. §895.05(7).  Thus, both the 
Attorney General and Defendant subdivisions are permitted to bring this specific type of RICO action and seek this 
single remedy.    The Attorney General, however, is even granted additional powers under RICO, including the 
power to “upon timely application, intervene in any civil action or proceeding [by a subdivision] . . . if it certifies 
that, in its opinion, the action or proceeding is of general public importance.  In such action or proceeding, the state 
shall be entitled to the same relief as if the Department of Legal Affairs had instituted the action or proceeding.”  
Fla. Stat. § 895.05(10).  Additionally, Under RICO, the Attorney General is listed as an “investigative agency” with 
specific powers to investigate and bring claims.  Fla. Stat. § 895.02(5).  As an investigative agency, the Attorney 
General is given express authority to bring civil actions under RICO for civil forfeiture.  Fla. Stat. § 895.05(2)(b); 
Subdivisions, including Defendants, cannot bring a civil forfeiture case under RICO. 
 
71  Other provisions of RICO are similarly unavailing for Defendants: the Attorney General may bring an 
action for injunctive relief and civil penalties; Defendant subdivisions cannot.  Fla. Stat. § 895.05(9).  This section 
even explicitly empowers the Attorney General to petition the court for entry of a consent decree or for approval of a 
settlement agreement. 
 
72  Subdivisions’ statutory authority to sue does not supersede the Attorney General’s broad, sovereign 
common law powers, absent a clear legislative edict to the contrary.  No such legislative edicts exist in this case 
regarding any statutory claim; thus Defendants’ claims were validly released by the Attorney General.  Separately, 
where a subdivision may have concurrent statutory authority to bring claims, the Attorney General’s claims are the 
superior claims, and as such she may release subdivisions’ claims pursuant to a statewide settlement. 
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268.  “And the attorney general has wide discretion in making the determination as to the public 

interest.”  Id. at 269.  Furthermore, “[t]his is particularly true where, as in Florida and most of 

our states, the Attorney General is an official independently elected by the people.”  Id. at 268 

n.6. 73 

Florida courts have correctly espoused this policy of deference to the Attorney General in 

matters of public interest.  “It is the inescapable historic duty of the Attorney General, as the 

chief state legal officer, to institute, defend or intervene in any litigation or quasijudicial 

administrative proceeding which he determines in his sound official discretion involves a legal 

matter of compelling public interest.”  Id. at 271 (quoting State ex rel. Shevin v. Yarborough, 257 

So.3d 891, 894 (Fla. 1972) (Ervin, J., concurring)).  This power and duty to act in matters of the 

public interest “is as broad as the ‘protection and defense of the property and revenue of the 

state,’ and, indeed, the public interest requires.”  Id. (quoting Kress, 155 So. at 827). 

C. The Attorney General’s Common Law Powers Include the Power to 
Litigate and Settle Claims for the State and its Subdivisions, Particularly 
Regarding Matters of Statewide Concern 

 
The Attorney General is the appropriate entity to bring and settle legal matters of urgent 

statewide concern.  The Attorney General is elected via statewide election and wields sovereign 

power independently.  Each of the Governor, the Florida Legislature, and the Attorney General 

wield independent sovereign power in Florida. And “as the chief legal representative of the state, 

[the Attorney General] may institute all legal proceedings necessary to protect the interests of the 

state,” Shevin, 526 F.2d at 271 n.19, and may even “institut[e] suits . . . without specific 

 
73  See also State v. Bryan, 39 So. 929, 947 (Fla. 1905) (“This discretion is vested in the Attorney General; if 
he exercises it improperly, there is another tribunal, the people, or their grand inquest, the Assembly, to punish 
him.”). 
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authorization of the individual government entities who allegedly have sustained the legal 

injuries asserted.”  Id. at 274 (emphasis added); see also Nash Cnty. Bd. of Educ. v. Biltmore Co., 

640 F.2d 484, 495 (4th Cir. 1981) (“At common law, an attorney general, in the absence of some 

restriction on powers by statute or constitution, has complete authority as the representative of 

the State or any of its political subdivisions to recover damages (whether under state or federal 

law) alleged to have been sustained by any such agency or political subdivision, even though 

those subdivisions may not have affirmatively authorized suit.”).  

With respect to public nuisance-like claims, like the claims brought by the Defendants, 

the Florida Supreme Court has been clear that it is the Attorney General’s duty to abate and 

prevent nuisances. In Kress, the Florida Supreme Court stated: 

The Attorney General has the power and it is [her] duty among the 
many devolving upon [her] by the common law to prosecute all 
actions necessary for the protection and defense of the property 
and revenue of the state . . . to . . .  prevent public nuisances . . . . 
As the chief law officer of the state, it is [her] duty, in the absence 
of express legislative restrictions to the contrary, to exercise all 
such power and authority as public interests may require from time 
to time.   
 

155 So. at 827 (emphasis added). 

As a general principle, when the duties of the Attorney General and a subordinate entity 

of the State conflict, the Attorney General receives great deference to use her authority in matters 

of public interest.  In Yarborough, the respondent Public Service Commission objected to the 

Attorney General’s intervention on behalf of Florida consumers in a dispute over electrical rates. 

257 So.2d 891 (Fla. 1972). The Public Service Commission argued that the Attorney General did 

not have powers to advocate for all affected consumers in Florida.  The Florida Supreme Court 

held that the Attorney General’s appearance before that specific tribunal was proper and 

discussed the scope of the Attorney General’s powers and duties.  Although the Public Service 
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Commission had independent statutory authority to bring the lawsuit, the Court recognized the 

Attorney General may intervene even over the objections of the agency, reasoning that the 

Attorney General “represents the general public interest in all rate cases” because “there is no 

statute which prohibits the Attorney General from representing the State of Florida as a 

consumer, and offering such evidence and argument as will benefit its citizens.”  Id. at 893 

(emphasis added).74  The concurrence in Yarborough provides further reasoning: 

I think it is appropriate to leave to the Attorney General’s sound and reasonable 
discretion, as has always been the rule, [her] exercise of the right of legal advocacy 
. . . subject to the legislature’s power to withdraw or to curtail this right whenever 
it sees fit . . . .  It is better for [her] to abuse the authority in a rare instance than for 
state agencies exercising quasi-judicial authority to be held to have the power to 
eliminate [her] from appearing before them at their pleasure. This court has always 
respected the authority of the Attorney General to be heard in those matters before 
it when [she] appeared alleging [she] represented the public interest.  (Ervin, J., 
concurring). 
 

Id. at 897 (emphasis added).  Citing additional precedent,75 the concurrence reiterated that absent 

clear statutory language to the contrary, the Attorney General may intervene in matters of public 

interest, even when a political subdivision is granted authority to bring actions.  It is inarguable 

that the opioid crisis investigation and litigation, which the Attorney General has fought 

vigorously for over four years, is a matter of statewide concern and in the public interest. 

The concurrence in Yarborough further solidifies that this case falls within the Attorney 

General’s litigation authority.  As a statewide elected official who is subject to having her power 

limited by the Florida Legislature, the Attorney General is, simultaneously, democratically 

 
74  “Generally speaking, the Attorney General is Chief Counsel for the State which in final analysis is the 
people.”  Id. 
 
75  State of Fla. ex rel. Shevin v. Exxon Corp., 526 F.2d 266 (5th Cir. 1976); State ex rel Moodie v. Bryan, 39 
So. 929 (Fla. 1905); State ex rel Landis v. S.H. Kress & Co., 155 So. 823 (Fla. 1934); State ex rel. Davis v. Love, 
126 So. 374; (Fla. 1930); State ex rel. Cirm v. Juvenal, 159 So. 663 (Fla. 1935); Barr v. Watts, 70 So.2d 347 (Fla. 
1954); Ervin v. Collins, 85 So. 2d 852 (Fla. 1956); State ex rel. Ervin v. Jacksonville Expressway Authority, 139 
So.2d 135 (Fla. 1962). 
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accountable and retains latitude to respond, as sovereign, to new and novel crises such as the 

opioid crisis: 

Neither the Legislature nor the courts has ever undertaken to delineate or set the 
outer limits of the Attorney General's litigation power, although in a few specific 
instances the Legislature has curtailed his role. Usually, legislative intervention has 
been unnecessary. In most instances the Attorney General's legal participation has 
been accepted by the public. In some instances, however, his legal efforts or 
‘crusades' have been rebuffed in the courts or were abandoned because they lost 
public favor, being deemed unduly partisan or politically motivated. There is thus 
a ‘built in’ check on his litigation role, in addition to the legislative power to curtail 
it. No doubt the reason neither the Legislature nor the people have ever undertaken 
to delineate or set fixed limits upon the general role of the state's chief legal officer 
is that they consider his legal authority to cope with new problems and emergencies 
affecting the public interest should not be circumscribed, realizing his excesses, if 
any, are always subject to the checks before mentioned. 
 

Id. at 896 (emphasis added).   

1. Court decisions confirm the Attorney General’s power to bring and resolve claims. 

The court in Shevin v. Exxon was presented with a related question: whether the Attorney 

General may institute actions under federal law to recover damages sustained by departments, 

agencies, and political subdivisions that have not affirmatively authorized the Attorney General 

to bring suit for recovery on their behalf.  526 F.2d at 270.  The court stated the Attorney General 

retained the power, and indeed had the duty, to “prosecute all actions necessary for the protection 

and defense of the property and the revenue of the state.”  Id.76 Additionally, the court analyzed 

whether the Attorney General could initiate actions on behalf of state instrumentalities “without 

affirmative authorization” to recover damages on those instrumentalities’ behalf.  Shevin, 526 

F.2d at 272.  The court concluded that because it could find no legislation barring the Attorney 

 
76  See also id. at n.10: “We must reject any argument by defendants that the right to ‘prosecute’ an action 
does not include the right to institute the action.  That term typically is used to refer, as a unit, to the institution and 
maintenance to a conclusion of a legal proceeding.” 
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General from bringing an action on behalf of subdivisions without their consent, the Attorney 

General may act.  Id. at 273-74. 

The First District Court of Appeal in Barati v. State considered the similar issue of the 

Attorney General’s power to dismiss an action in which she had not intervened. 198 So. 3d at 72. 

In Barati, the Attorney General filed a notice of voluntary dismissal in an action to which she 

was not a party, citing the Attorney General’s power to dismiss false claims suits under Florida 

Statutes §68.084(2)(a). Id. The First District did not rely solely on the plain language of Section 

68.084(2)(a) in aggreging with the Attorney General’s assertion, but concluded that the Attorney 

General had authority to dismiss such an action in part based on “the constitutional authority of 

the executive branch vested in the Attorney General of the State of Florida to act as the State’s 

chief legal officer.”  Id. at 84. The court reasoned that “[c]onducting and terminating legal 

actions brought in the name of and for the benefit of the State is the sine qua non of the State's 

chief legal officer.” Id. 

Similar to Barati, it follows that, if the Attorney General has the power to bring litigation 

on behalf of the people of Florida and its subdivisions, she must also be able to settle litigation 

on behalf of the people of Florida and its subdivisions—including the subordinate, copycat 

claims brought by Defendants.  See Abramson v. Fla. Psych. Ass’n, 634 So.2d 610, 612 (Fla. 

1994) (“[T]he power of a public body to settle litigation is incident to and implied from its power 

to sue and be sued.”); In re Certified Question, 638 N.W.2d 409, 414 (Mich. 2002) (“[I]nherent 

in the Attorney General’s authority to sue on behalf of a county in matters of state interest, is the 

Attorney General’s authority to settle such a suit.  Given that the Attorney General has the 

authority to bring claims, it inevitably follows that the Attorney General has the authority to 

settle and release such claims.”). 
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2. Res judicata decisions support the Attorney General’s power to bind subdivisions. 

Florida’s law on res judicata further supports the Attorney General’s power to settle 

Defendants’ claims. In Engle v. Liggett Group, Inc., the Florida Supreme Court considered 

whether the State’s historic settlement with tobacco companies barred punitive damages claims 

of individual smokers.77 945 So. 2d 1246, 1259 (Fla. 2006). In concluding that it did not, the 

Florida Supreme Court differentiated between public interest and public nuisance-based claims 

with claims brought for personal injuries. Id. The Florida Supreme Court left in place a long line 

of Florida decisions78 that reasoned that government entity settlements in matters of interests of 

concern common to all citizens barred subsequent claims, including public nuisance claims like 

those asserted by the Defendants in their underlying actions.79 

 
77  The Engle decision was not surprising. For more than one hundred years the Florida Supreme Court has 
restricted the ability of private entities to recover for public wrongs. Brown v. Florida Chautauqua Ass’n, 52 So. 
802, 804 (Fla. 1910) (“[P]ublic wrongs are redressed at the suit of proper officials, and individuals are not 
permitted to maintain separate judicial proceedings to redress a wrong that is public in its nature unless the 
individual suffers or is threatened with some special, particular, or peculiar injury growing out of the public 
wrong.”) (emphasis added). The Florida Supreme Court has also held for more than one hundred thirty years that 
judgments on matters of general interest to all people are binding not only on those named in the suit. Sauls v. 
Freeman, 4 So. 525, 531 (Fla. 1888). 
 
78  See, e.g., Young v. Miami Beach Improvement Co., 46 So. 2d 26, 30 (Fla. 1950); State ex rel. Walker v. 
Gessner, 26 So. 2d 896, 897 (Fla. 1946); Sauls, 4 So. at 531; Castro v. Sun Bank of Bal Harbour, 370 So. 2d 392, 
393 (Fla. 3d DCA1979) (concluding that settlement in suit brought by state barred subsequent claims by individuals 
asserting similar claims); City of New Port Richey v. State ex rel. O’Malley, 145 So. 903, 905 (Fla. 2d DCA 1962); 
also Eggers v. City of Key West, 2007 WL 9702450, at *3 (S.D. Fla. Feb. 26, 2007) (concluding “[a]pplicable 
Florida law states that a judgment in an action brought against a public entity that adjudicates matters of general 
interest to the citizens of the jurisdiction is binding on all citizens of that jurisdiction.”); Aerojet-General Corp. v. 
Askew, 366 F. Supp. 901, 908-11 (N.D. Fla. 1973) (concluding that prior suit against state barred county suit on 
similar claims). 
 
79  In one of those cases, Castro v. Sun Bank of Bal Harbour, N.A., the Third District Court of Appeal affirmed 
summary judgment against a subsequent group of plaintiffs alleging a nuisance. 370 So. 2d at 393. The State and the 
City of Miami had previously sued and settled a nuisance action relating to the same subject matter. The Third 
District concluded that the subsequent group of plaintiffs were bound by the prior judgment and their action was 
barred even though they were not formal parties because they “were citizens of the State of Florida and the City of 
Miami at the time of the litigation….” Id. 
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Subsequent to Engle, the Third District concluded that a prior state administrative action 

acted as res judicata on a subsequent private action seeking injunctive relief.80 In Alderwoods, 

the state brought an administrative action against a company who owned a cemetery that was 

subsequently settled, resulting in entry of a final order requiring the defendant to take certain 

action. Id. In reversing a class certification order, the Third District stated “[w]hen the 

government brings an action in its parens patriae capacity, res judicata will bar litigation by 

private individuals seeking to redress acts that were settled in that prior action, even if the private 

individuals were not formal parties thereto.” Id. at 504. The Third District differentiated claims 

involving injuries to “’purely private interests’” from rights of the public, concluding that suits to 

protect purely private interests were not barred. Id. (quoting Satsky v. Paramount Commc’ns, 

Inc., 7 F.3d 1464, 1470 (10th Cir. 1993)).  

Unlike the plaintiffs in Engle or Alderwoods, the Defendants are all governmental 

entities, asserting claims on behalf of their citizens.81 Indeed, Defendants have expressly invoked 

whatever parens patriae authority that they possess.82 Without conceding that any entity other 

 
80  Alderwoods Group, Inc. v. Garcia, 119 So. 3d 497, 504-06 (Fla. 3d DCA 2013). 
 
81  The Defendants have to rely on parens patriae to avoid their cases from potentially being dismissed as 
derivative, lacking standing or other causation issues. Nine United States Courts of Appeal, including the Eleventh 
Circuit, the circuit where their cases will eventually end up, have held that the claims like those of the Defendants 
are derivative, raising questions of proximate cause and standing. See, e.g., United Food and Commercial Workers 
Unions, Employers Health and Welfare Fund, Case No. 99-13476, 2000 WL 1190787 (11th Cir. Aug. 22, 2000); 
Laborers Local 17 Health and Benefit Fund v. Philip Morris, Inc., 191 F.3d 229 (2d Cir. 1999); Allegheny Gen. 
Hosp. v. Philip Morris, 228 F.3d 429 (3d Cir. 2000); Steamfitters Local Union No. 420 Welfare Fund v. Philip 
Morris, Inc., 171 F. 3d 912 (3d Cir. 2000); Ass'n of Washington Pub. Hosp. Dists. v Phillip Morris, 241 F.3d 696 
(9th Cir 2001); Lyons v. Philip Morris Inc., Case No. 99-2843, 2000 WL 1234272 (8th Cir. Sept. 1, 2000); Texas 
Carpenters Health Benefit Fund v. Philip Morris, Inc., 199 F.3d 788 (5th Cir. 2000); Oregon Laborers-Employers 
Health & Welfare Trust Fund v. Philip Morris, Inc., 185 F.3d 957 (9th Cir. 1999); Int’l Bhd. of Teamsters, Local 
734 Health and Welfare Trust Fund v. Philip Morris, Inc., 196 F.3d 818 (7th Cir. 1999); Perry v. Am. Tobacco Co., 
324 F.3d 845 (6th Cir. 2003); Service Employees Int’l Union Health and Welfare Fund v. Philip Morris Inc., 249 
F.3d 1068, 1073 (D.C. Cir. 2001).  
 
82 See, e.g., Sarasota County Public Hospital District Complaint at 2 (“Plaintiff brings this civil action to eliminate 
the hazard to public health and safety caused by the opioid epidemic, to abate the nuisance caused thereby, and to 
recoup the moneys that have been spent . . . ); Halifax Health and Broward Health Complaint at 338 (Defendants’ 
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than the State has parens patriae authority, the Office of Attorney General would simply note 

that the fact that Florida law allows res judicata to bar public interest claims filed by subsequent 

private parties who were not formal parties to the original action belies the Defendants’ 

assertions that the Attorney General’s completed action does not bar their claims. A long line of 

case law going back more than one hundred thirty-four years suggests that a settlement or 

judgment relating to public nuisance and public interest claims bars subsequent claims by other 

entities, including other governmental actors and entities.83 Whether viewed through the lens of 

the Attorney General having the authority to release subdivision claims or the legal effect that 

the Attorney General’s settlement bars other governmental claims, the result is the same: the 

Defendants claims are barred.  

3. Decisions from Florida and other courts confirm that the Attorney General is the 
best party to deal with public matters for citizens. 

 And, even if this Court does not decide the res judicata effect of the State’s settlements, 

the practical reality is that the State is the party best suited to represent the public interest in 

matters affecting residents or political subdivisions statewide. See Alfred L. Snapp & Son, Inc. v. 

Puerto Rico ex rel. Barez, 458 U.S. 592, 603-04 (1982) (“‘[I]f the health and comfort of the 

inhabitants of a State are threatened, the State is the proper party to represent and defend them.’” 

 
conduct “has harmed and will continue to harm the public health services of and public peace of Plaintiffs . . . Has 
harmed and will continue to harm the communities and neighborhoods which Plaintiffs serve.”); Lee Memorial 
Complaint at 121 (“Each of the Manufacturing Defendants and Wholesaler Defendants owed Plaintiff, acting on its 
own behalf and on behalf of its patients . . . .”); PCSB Complaint at 3 (“Plaintiff brings this action on behalf of itself 
and a state class of all independent public school districts in Florida.  Plaintiff and the proposed Class bear the 
steadily rising costs of providing special education and related services to children who were exposed to opioid use 
in utero . . . to children damaged by living in households afflicted by opioids, and to children addicted to opioids.”). 
 
83  See, e.g., Young, 46 So. 2d at 30; State ex rel. Walker, 26 So. 2d at 897; Sauls, 4 So. at 531; Castro, 370 So. 
2d at 393  (concluding that settlement in suit brought by state barred subsequent claims by individuals asserting 
similar claims); City of New Port Richey, 145 So. at 905; also Eggers, 2007 WL 9702450, at *3 (concluding 
“[a]pplicable Florida law states that a judgment in an action brought against a public entity that adjudicates matters 
of general interest to the citizens of the jurisdiction is binding on all citizens of that jurisdiction.”); Aerojet-General 
Corp., 366 F. Supp. at 908-11 (concluding that prior suit against state barred county suit on similar claims). 
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(quoting Missouri v. Illinois, 180 U.S. 208, 241 (1901))); Bondi v. Tucker, 93 So.3d 1106, 1109 

(Fla. 1st DCA 2012) (The Attorney General “has broad authority to litigate matters in the public 

interest.”).84  This is in large part because of her inherent duty to consider and represent the 

interests of all constituents when negotiating binding settlements: 

Unlike the situations in which we fear that a party may be attempting [to] profit at 
the expense of unrepresented individuals, e.g., class actions and shareholder 
derivative suits, we here have as plaintiff the government department charged with 
seeing that the laws are enforced. We therefore need not fear that the pecuniary 
interests of the plaintiff and defendant will tempt them to agree to a settlement 
unfair to unrepresented persons, but can safely assume that the interests of all 
affected have been considered.  
 

United States v. City of Miami, 614 F.2d 1322, 1332 (5th Cir. 1980).  In this case, the Attorney 

General entered into the settlements at issue in good faith and with sovereign authority.  Such 

speculation of unfairness which may be raised by Defendants should be treated with skepticism. 

The court should presume that the Attorney General bargained for and achieved a maximally 

beneficial agreement for the State of Florida at large, following years of hard-fought negotiations 

and substantial litigation, and she did.  

There are 2,415 political subdivisions in the State, almost all of those entities have been 

granted the power to sue and be sued in their name, like the Defendants. If, as the Defendants 

contend, because of such a grant, each subdivision must settle in order for the harm to Floridians 

to be released, then no defendant would ever resolve a matter of statewide concern with any 

governmental entity in Florida. History does not support such a construction.  It instead shows 

instance upon instance of deference to the Attorney General’s litigation authority, as established 

 
84  See also Nash Cnty. Bd. of Educ. v. Biltmore Co., 640 F.2d 484, 496 (4th Cir. 1981) (“It would seem self-
evident that common sense dictates that when an alleged wrong affects governmental units on a state-wide basis, the 
state should seek redress on their behalf as well as on its own rather than parceling out the actions among local 
agencies.”). 
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by the Florida Constitution, the Florida Legislature, and over a century of clear judicial 

precedent. That deference has borne fruit for Florida and the protection of its citizens.  For 

example, the Attorney General’s efforts to consolidate litigation and settlement talks following 

the Deepwater Horizon disaster led to an expeditious settlement totaling over two billion dollars 

for economic loss in addition to remediation costs.85 Additionally, in the 1990s, Florida reached 

an historic tobacco settlement that continues to pay Florida hundreds of millions of dollars every 

year to counteract the ongoing harms caused by tobacco use and addiction.86  The opioid crisis is 

another example.  It is not seriously disputed that the opioid epidemic is having a serious impact 

on all of Florida. The below map illustrates the problem faced by the State. 

 

 
85  See Press Release, Deepwater Horizon, available at 
https://www.myfloridalegal.com/pages.nsf/Main/C4768D64BA1B622F85257F0300420F98. 
 
86  See John Schwartz, Cigarette Makers Settle Florida Suit for $11.3 Billion, WASH. POST, Aug. 26, 1997, 
available at https://www.washingtonpost.com/archive/politics/1997/08/26/cigarette-makers-settle-florida-suit-for-
113-billion/f074e97e-5f91-4be0-9167-91af3475ace9. 
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A high number of deaths are happening in every region of the State. Only six of sixty-

seven counties, all of which are rural and have relatively lower populations, appear to be 

untouched from the spike in overdose deaths. The problem must be solved or resolved on a 

statewide basis. No solution would occur if all 2,415 subdivisions had to agree to the resolution 

individually. Thousands of Floridians would die while each subdivision postured. Here, the 

Opioid Settlements entered by the State have been joined by more than two-hundred forty-five 

subdivisions.87 The exercise of such power is precisely within the constitutional, common law, 

and statutory structure created for the Attorney General, and the policy created by this legal 

framework continues to provide crucial deference and flexibility for the Attorney General to use 

sovereign power to protect Floridians.  

D. The Claims of the Subdivisions are Subordinate to the Statewide Harms 
Vindicated by the Attorney General in the Opioid Settlements 
 

The Defendants do not wield sovereign power like that of the Attorney General.  In 

contrast to the limited, non-sovereign duties that subdivisions discharge, the Florida Attorney 

General carries out the sovereign interests of Florida as a whole and on behalf of its citizens.  

Florida courts have adopted and expanded on precedent from the Supreme Court of the 

United States to describe the subordinate relationship of Florida subdivisions to the sovereign 

State of Florida. See, e.g., Thomas v. State of Florida, 583 So.2d 336, 341 (Fla. 5th DCA 1991) 

(“[T]he relationship between a municipality and a sovereign state whose legislature has created 

the municipality. . . . is one of a creature and its creator.  The city has no sovereign power and 

exists and exercises all governmental power at the will of the state legislature.”); Lowe v. 

 
87  Each of the Defendants resides in a county that has released its claims and joined the Opioid Settlements 
and released their citizens’ claims. Each of the Defendants resides in a county where almost all of whose cities with 
populations greater than 10,000 people have likewise joined the Opioid Settlements and released those same 
citizens’ claims, yet again. 
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Broward Cnty., 766 So.2d 1199, 1204 (Fla. 4th DCA 2000) (“As political subdivisions of the 

state, counties ‘derive their sovereign powers exclusively from the state.’”). The Florida 

Constitution provides additional support: “Counties may be created, abolished or changed by 

law.”  Fla. Const. Art. VIII, Section 1(a). 

The Supreme Court of the United States, a century ago, stated: “The soil and the people 

within these limits are under the political control of the government of the United States, or of 

the states of the Union.  There exists within the broad domain of sovereignty but these two.  

There may be cities, counties, and other organized bodies, with limited legislative functions, but 

they are all derived from, or exist in, subordination to one or the other of these.”  United States v. 

Kagama, 118 U.S. 375, 379 (1886). A state’s subdivisions, including cities, counties, school 

boards, and hospital districts, are thus subordinate to larger sovereign state interests whenever 

there is a conflict and there is no legislative proclamation to the contrary. 

Political subdivisions, including Defendants here, are simultaneously part of and 

subordinate to the State.  “Political subdivisions of States—counties, cities or whatever—never 

were and never have been considered as sovereign entities.”  Reynolds v. Sims, 377 U.S. 533, 

574 (1964). Rather, they are “regarded as subordinate governmental instrumentalities created by 

the State to assist in the carrying out of state governmental function,” and all local government 

authority is derived from the State. Sailors v. Bd. of Educ., 387 U.S. 105, 107-08 (1967). 

Political subdivisions are not sovereigns—they are “created as convenient agencies for 

exercising such of the governmental powers of the State as may be entrusted to them in its 

absolute discretion.”  Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 607 (1991).  This 

“near-limitless sovereignty” to “design [a] governing structure as it sees fit,” means that a State 

“may give certain powers to cities, later assign the same powers to counties, and even reclaim 
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them for itself.”  Schuette v. Coal. to Defend, 572 U.S. 291, 327-28 (2014) (Scalia, J., 

concurring).   

Even a political subdivision’s existence is subject to the supremacy and will of the State. 

See City of Trenton v. New Jersey, 262 U.S. 182, 187 (1923) (“A municipality is merely a 

department of the state, and the state may withhold, grant or withdraw powers and privileges as it 

sees fit.  However great or small its sphere of action, it remains the creature of the state 

exercising and holding powers and privileges subject to the sovereign will.”); see also Hess v. 

Port Auth. Trans–Hudson Corp., 513 U.S. 30, 47 (1994) (“[U]ltimate control of every state- 

created entity resides with the State” and “[p]olitical subdivisions exist solely at the whim and 

behest of their State.”).  See also Fla. Const. Art. VIII, Section 1(a) (“Counties may be created, 

abolished or changed by law.”).  In short: “Ours is a ‘dual system of government’ . . . which has 

no place for sovereign cities.”  Cmty. Commc’ns Co. v. City of Boulder, Colo., 455 U.S. 40, 53 

(1982) (internal citations omitted). 

Given this subordinated structure, when there is conflict (or overlap) between sovereign 

state interests and insular subdivision interests, the sovereign’s interest necessarily must be 

deemed to be the superior interest, for it subsumes in its entirety the subdivision’s interest.  

Allowing Defendants to continue pursuing their subordinate opioid claims threatens Florida’s 

sovereign interest in vindicating its citizens’ rights—all of its citizens’ rights—when confronted 

with societal harms such as the opioid crisis.88  These are collective harms.  They do not flow in 

an insular fashion to individual subdivisions, the harms cross city and county lines. Indeed, the 

 
88  See, e.g., United States v. City of Miami, 614 F.2d 1322, 1332 (5th Cir. 1980) (“Unlike the 
situations in which we fear that a party may be attempting [to] profit at the expense of unrepresented 
individuals, e.g., class actions and shareholder derivative suits, we here have as plaintiff the government 
department charged with seeing that the laws are enforced.  We therefore need not fear that the pecuniary 
interests of the plaintiff and defendant will tempt them to agree to a settlement unfair to unrepresented 
persons, but can safely assume that the interests of all affected have been considered.”   
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settlement considers such statewide harms by applying a mixture of statewide and local 

solutions, a framework to which nearly all affected parties (states and subdivisions alike) have 

agreed.  Defendants’ continued pursuit of their opioid claims in contravention of the Opioid 

Settlements jeopardizes the flow of tens of millions of dollars that will aid in the abatement of 

the opioid epidemic throughout Florida.  

E. Applying these Principles, The Attorney General has the Power to 
Release Defendants’ Claims, and She Exercised that Power in the Opioid 
Settlements 
 

The Attorney General has the power to release subdivisions’ subordinate claims 

including Defendants’ claims against the Opioids Defendants.  As discussed supra, clear 

precedent supports that:  (1) the Attorney General has a duty to safeguard the people of Florida 

and protect other sovereign interests, as vested by common law, the Florida Constitution, and the 

Florida Legislature; (2) the Attorney General can enter an action over the objection of a political 

subdivision that has specific statutory authority to bring a claim; (3) the Attorney General may 

bring claims on behalf of Florida agencies and subdivisions without their affirmative consent; 

and (4) unlike the Attorney General, political subdivisions exist as creatures of the State and do 

not have sovereign power or duties either locally or statewide.  Consequently, the Attorney 

General must also possess the power to release the subdivisions’ claims when she is acting in the 

public interest regarding a matter of statewide concern. 

This issue has been considered in cases outside of Florida. In Nash Cty. Bd. of Ed. v. 

Biltmore Co., an antitrust suit brought by a county school district against various local and 

national dairy companies was held to be barred by a settlement entered into by the North 

Carolina Attorney General. 640 F.2d 484 (4th Cir. 1981).  The North Carolina Attorney 

General’s settlement purported to release public school districts’ claims in the State.  Shortly 



50 
 

after the Attorney General entered a consent decree with the defendants, the Nash County Board 

of Education brought an independent action.  The District Court granted summary judgment in 

favor of the defendants on the basis of res judicata. Id. at 486. On appeal, the school district 

claimed it could not be bound to the consent decree because it did not consent.  The Fourth 

Circuit found the Attorney General’s consent sufficient to bind the school districts.  Id. at 487. 

The court found the subdivisions’ claims involved the same allegations of unlawful conduct, 

alleged the same injury, and sought similar relief as the Attorney General’s lawsuit.  Id. at 495. 

The court stated: “at common law, an attorney general, in the absence of some restriction on his 

powers by statute or constitution, has complete authority as the representative of the State or any 

of its political subdivisions to recover damages (whether under state or federal law) alleged to 

have been sustained by any such agency or political sub-divisions, even though those 

subdivisions may not have affirmatively authorized suit.”  Id. at 494 (internal citations 

omitted).89  

Here, as there, no restriction exists on Plaintiff’s powers to settle opioid claims on the 

subdivisions’ behalf, and therefore the Attorney General’s release of Defendants’ claims was 

properly effectuated. 

Additionally, the school district in Biltmore argued that because it had its own 

independent statutory authority to bring litigation, the Attorney General could not settle the 

school district’s claims.  The court rejected this argument, stating: “It would seem self-evident 

that common sense dictates that when an alleged wrong affects governmental units on a state-

wide basis, the state should seek redress on their behalf as well as on its own rather than 

parceling out the actions among local agencies.”  Id. at 496.  In this case, should a Defendant 

 
89  Biltmore directs the reader to Shevin v. Exxon “for an excellent discussion of this common law authority.”  
Id. 
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subdivision raise this issue, the same reasoning applies—none of Defendants’ statutory causes of 

action in their complaints against Opioid Defendants preclude the Attorney General from settling 

those cases as part of a statewide action.90   

Biltmore concludes with additional reasoning analogous to the Florida precedent that 

counsels against allowing subdivisions to interfere with the Attorney General’s sovereign efforts 

to resolve matters of statewide concern: 

The Attorney General as legal representative of the sovereign and its constitutional 
subdivisions had both common law and statutory power to bind the State and the 
subdivisions by his acts. Moreover, it goes without saying that the Attorney General 
is not limited in his authority to settle or compromise claims by a requirement of 
consultation with those agencies which might be tangentially affected by a 
proposed settlement. 
. . .  
To impose a requirement that the Attorney General to whom authority was granted 
expressly by statute, must consult with and obtain the consent of every school 
district before he may exercise his statutory authority would not only be a voiding 
of the Attorney General's statutory authority but, in addition, would be the creation 
of a cumbersome system leading to almost ludicrous results. By engrafting this 
restriction upon the Attorney General's authority, the State's legal representative, in 
attempting to exercise his statutory authority, would be buffeted from hither to yon 
according to the whims of various local agency directors. Clearly the Attorney 
General's failure to consult with the Board prior to settlement in no way denigrates 
the legal significance of the consent decree. 

Id.91  

 
90  See People ex rel Devine v. Time Consumer marketing, Inc., 782 N.E.2d 761 (Ill. Ct. App. 2002) (Attorney 
General’s concurrent claims over single county’s State Attorney’s office deemed superior, and Attorney General 
may settle all claims); In re Certified Question, 638 N.W.2d 409 (Mich. 2002) (Attorney General’s concurrent 
authority to sue deemed superior claim and sufficient over counties’ claims, even though counties had specific 
constitutional edict that counties’ power be “liberally construed in their favor.”). 
 
91  Other courts have held that the supremacy of Attorneys General claims over subdivisions’ claims support 
an efficient administration of justice.  Judicial economy is served when the Attorney General releases (and courts 
subsequently bar) subordinate political subdivisions’ redundant litigation. The Attorney General can bring finality 
and expediency to a diaspora of litigation and can facilitate proper recovery across all affected political subdivisions.  
See, e.g., Illinois v. Associated Milk Producers, Inc., 351 F. Supp. 436, 440 (N.D. Ill. 1972) (“Justice and judicial 
economy is best served by having the largest governmental unit sue on behalf of all its parts rather than having 
multiple suits brought by various political subdivisions within the State.”). 
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Other courts have interpreted the Attorney General’s power to settle claims broadly—not 

requiring uniform overlap in causes of actions, remedies sought, or the nature of the settlement 

recovery.  In New Hampshire v. Dover, the New Hampshire Supreme Court held that a parallel 

products liability suit brought by the cities of Dover and Portsmouth against producers of the 

chemical compound must be dismissed in favor of the New Hampshire Attorney General’s suit 

asserting the same claims.  891 A.2d 524 (N.H. 2006).  The court first found that the Attorney 

General was suing to protect the “general health and well-being of its residents” with respect to 

the statewide water supply.  Id. at 529.  As a result, the attorney general was deemed to represent 

all New Hampshire citizens unless subdivisions could demonstrate a “compelling interest” in 

maintaining separate suits.  Id. at 530-31.  The cities argued that they had demonstrated such an 

interest because the Attorney General’s suit: (1) named fewer defendants than the cities’ 

lawsuits; (2) failed to allege as many legal theories as the cities alleged; (3) failed to seek certain 

remedies sought by the cities; and (4) was subject to defenses not applicable to the cities. See id. 

at 531.  The cities also complained that the attorney general “promised to use any recovery to 

establish a public fund to be managed by the attorney general instead of distributing it to cities in 

accordance with individual damages.”  Id.  The court rejected each argument, further noting: 

There is no reason for the Court to conclude, on the facts presented, that the State 
will not seek to obtain full compensation for all communities, including the Cities. 
While the compensation sought may not be the same as that which the cities would 
desire, a difference of that nature does not demonstrate an interest that is not 
properly represented by the State.   

 
Id. (emphasis added).  The Court held that the cities “failed to show a sufficient reason why the 

State cannot adequately represent them,” and therefore concluded that their “suits must yield to 

the State’s suit.”  Id. at 534.    
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The facts in this case warrant the same analyses and the same conclusion:  Defendant 

subdivisions may object to the terms of the Attorney General’s settlements, but (1) she had the 

power to enter into the settlements nonetheless, (2) the settlements are in the best interest of 

Florida, its citizens, and its subdivisions; (3) even if seven (out of hundreds of) subdivisions are 

unhappy with the specific result, they cannot credibly argue that their unhappiness is evidence 

that the Attorney General does not have authority to release their claims; and (4) there are no 

other compelling interests that five hospitals and one school board could possibly have to 

maintain their separate suits above the urgent public interests at stake in this case. 

Another similar case, In re Certified Question,92 involved a Michigan Attorney General 

settlement in the 1990s tobacco litigation, and counties objected to the attorney general’s 

settlement and release of subdivisions’ claims.  The tobacco settlement at issue in this case had 

offset provisions that afforded tobacco defendants the right to offset any subsequent recovery by 

subdivisions against future payments sent to the state.  Similarly, the opioid settlements here 

include reductions in total payments if the Attorney General is not able to secure a full bar on 

subdivisions’ claims.  See, e.g., JJ Settlement, at 22-29; Distributor Settlement, at 18-24. 

There, as here, Michigan counties had concurrent power to sue; Michigan even had an 

additional constitutional requirement that county power should be “liberally construed in 

[counties’] favor.”  Id. at 413.  Concurrently, the attorney general in Michigan retained “broad 

authority to bring actions that are in the interest of the state of Michigan” and the power to 

litigate under this law “on behalf of the people of the state.”  Id. at 413-14.  The court concluded 

that the attorney general’s authority must include the ability “to represent the people of a county 

 
92  638 N.W.2d 409 (Mich. 2002).  The certified question in that case was nearly identical to the issue here: 
“Does the Michigan Attorney General have the authority to bind/release claims of a Michigan county as part of a 
settlement agreement in an action that the Attorney General brought on behalf of the State of Michigan?” Id. at 412. 
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who are a part of these same people.”  Id. at 414.  When the Attorney General, wielding 

sovereign state power, “expresses its position on issues clearly of state interest, subdivisions are 

subordinate to the state’s position.”  Id. at 415.  The court concluded that “the Attorney General 

acted to bind the state as a whole in a matter clearly of state interest.”  Id.  “While counties have 

broad authority to sue and settle with regard to matters of local interest, the Attorney General has 

broad authority to sue and settle with regard to matters of state interest, including the power to 

settle such litigation with binding effect on Michigan’s political subdivisions.”  Id. at 414 

(emphasis added).  

Another case involving concurrent authority to bring claims, People ex rel Devine v. 

Time Consumer Marketing, Inc.,93 involved the Illinois Attorney General settling and releasing 

statutory consumer-protection claims statewide, including claims brought by the state attorney in 

Cook County.  There, over the state attorney’s objections, the appellate court ruled that the 

attorney general’s statutory power to bring and settle claims, in addition to the attorney general’s 

common law powers implicit in the attorney general’s status as the chief legal officer of the state, 

necessarily included the power to release the state attorney’s concurrent claims.  See id. at 766-

68.   

The undisputed facts in this case track the cases discussed immediately supra.  Like the 

tobacco litigation of the 1990s, the Opioid Settlements are complex, and the relief is historic and 

desperately needed in every corner of every state.  State Attorneys General ratified a complex 

national framework that contemplated and balanced the risks of blowback by holdout 

subdivisions.  Like the court held in In re Certified Question, the act of releasing Defendants’ 

subordinate opioid claims is within the purview of the Attorney General’s sovereign 

 
93  782 N.E.2d 761 (Ill. Ct. App. 2002). 
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constitutional and common-law authority to litigate and settle issues of statewide concern.  Even 

where counties have express concurrent statutory and constitutional authority to bring claims, 

such authority does not impede the Attorney General’s superior sovereign authority to represent 

the interests of the State, its counties, and its citizens.  A contrary ruling would nullify these 

important and well-settled sovereign powers and would impede the state’s ability to protect the 

state and its citizens’ welfare. 

 The Attorney General has the power to bring, control, and resolve lawsuits to protect the 

public interest in matters of statewide concern, which includes the power to release Defendants’ 

subordinate claims.  “As the state’s chief legal office, the attorney-general has the power, both 

under common law and by statute, to make any disposition of the state’s litigation that [she] 

deems for its best interest.  [She] may abandon, discontinue, dismiss or compromise it.”  Ex 

parte King, 59 So.3d 21, 27 n.4 (Ala. 2010).  “In addition to having the authority to initiate and 

manage an action, the Attorney General may elect not to pursue a claim or to compromise or 

settle a suit when he [or she] determines that continued litigation would be adverse to the public 

interest.”  Id.  Where (as here) the State brings a lawsuit on behalf of the public interest to 

safeguard the health, safety or welfare of its citizens, “[t]here is a presumption that the state will 

adequately represent the position of its citizens,” and later suits asserting the same public 

interests will be precluded. Alaska Sport Fishing Ass’n v. Exxon Corp., 34 F.3d 769, 773 (9th 

Cir. 2003).94   

 

 
94  See also Satsky v. Paramount Commc’ns, Inc., 7 F.3d 1464, 1470 (10th Cir. 1993) (“[W]hen a state litigates 
common public rights, the citizens of that state are represented in such litigation by the state and are bound by the 
judgment.”); Badgley v. City of New York, 606 F.2d 358, 364 (2d Cir. 1979) (concluding that “Pennsylvania 
represented all of its citizens . . . and that the terms of the decree are thus conclusive upon all Pennsylvania citizens 
and bind their rights.”). 
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II. The Defendants’ Counterclaims fail as a matter of law. 

 In response to the Amended Complaint, each of the Defendants, other than Halifax, filed 

counterclaims. These Defendants sued the Office of Attorney General for declaratory relief 

claiming that the Attorney General did not have authority to release their claims. Memorial 

Healthcare, Lee Health, and Broward Health sued the Office of Attorney General claiming that 

releasing their claims constitutes a constitutional taking. South Broward sued the Office of 

Attorney General claiming that the State was being unjustly enriched. As discussed below, the 

Office of Attorney General is entitled to summary judgment on each of the counterclaims. 

A. The declaratory judgment actions fail as a matter of law. 

For the reasons argued above in Section I, the Attorney General is entitled to summary 

judgment on the declaratory judgment claims of Memorial Healthcare, Lee Health, Broward 

Health, South Broward, SBMD, and SBPC as the Attorney General had the authority to release 

the Defendants claims as a matter of law. 

B. The takings counterclaims fail as a matter of law. 

As to the taking claims, Memorial Healthcare’s, Lee Health’s, and Broward Health’s 

takings claims fail as a matter of law. A political subdivision cannot maintain a takings action 

against the State. City of Trenton v. New Jersey, 262 U.S. 182 (1923).95 In City of Trenton, the 

 
95  Florida’s takings clause is coextensive with the Fifth Amendment’s and may properly be analyzed with 
cases interpreting the Federal Constitution. E.g., Chmielewski v. City of St. Pete Beach, 890 F.3d 942, 949 (11th Cir. 
2018) (“Because Florida follows federal takings law, we can look to cases brought under the Fifth Amendment to 
inform our analysis.”); St. Johns River Water Mgmt. Dist. v. Koontz, 77 So. 3d 1220, 1222 (Fla. 2012) (“This Court 
has previously interpreted the takings clause of the Fifth Amendment and the takings clause of the Florida 
Constitution coextensively.”), rev'd on other grounds, 570 U.S. 595 (2013); Highlands–In–The–Woods, L.L.C. v. 
Polk Cty., 217 So. 3d 1175, 1180 (Fla. 2d DCA 2017) (holding “because [developer] did not establish an 
unconstitutional taking under the U.S. Constitution, it has failed to establish an unconstitutional taking under the 
Florida Constitution”). 
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State of New Jersey assessed a fee against the city for its use of water. The City of Trenton 

alleged that New Jersey committed a taking against it by assessing the fee for its use of the 

water. The Supreme Court held that the city as a political subdivision of the state had no 

constitutional claim for a taking against the state. Id. at 192. This is because:  

The number, nature, and duration of the powers conferred upon [political 
subdivisions] and the territory over which they shall be exercised rests in the 
absolute discretion of the state…The state therefore, at its pleasure, may modify or 
withdraw all such powers, may take without compensation such property, hold it 
itself, or vest it in other agencies, expand or contract the territorial area, unite the 
whole or a part of it with another municipality, repeal the charter, and destroy the 
corporation. All this may be done, conditionally or unconditionally, with or without 
the consent of the citizens, or even against their protest. In all these respects, the 
state is supreme…” 

City of Trenton, 262 U.S. at 186 (quoting Hunter v. Pittsburgh, 207 U.S. 161, 178 (1907)) 

(emphasis added). 

The Court in City of Trenton was “clear and unequivocal: these provisions of the 

Constitution do not apply against the state in favor of its own [political subdivisions].” Bd. Of 

Levee Com’rs of the Orleans Levee Bd. v. Huls, 852 F.2d 140, 142 (5th Cir. 1988) (“[A]s between 

the state and its agency, property is placed under the control of the agency for supervision and 

administration, the land to all practical intents and purposes being still the property of the state”).  

While the analysis of the takings claim can begin and end with City of Trenton, it is 

noteworthy just how consistently the Supreme Court has foreclosed the takings claims by 

subdivisions. As far back as the early nineteenth century, the Supreme Court in Dartmouth 

College v. Woodward held that a subdivision’s claims were barred against a state.96 Chief Justice 

John Marshall stated:  

 
96  The plaintiff, Dartmouth College, brought an action in trover, seeking compensation for property taken 
when New Hampshire attempted to legislatively convert it to Dartmouth University. Trustees of Dartmouth College 
v. Woodward, 17 U.S. (4 Wheat.) 518, 518-51 (1819). 
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If the act of incorporation [of Dartmouth College] be a grant of political power, if 
it create a civil institution to be employed in the administration of the government, 
or if the funds of the college be public property, or if the State of New Hampshire, 
as a government, be alone interested in its transactions, the subject is one in which 
the legislature of the state may according to its own judgment, unrestrained by 
any limitation of its power imposed by the constitution of the United States. 

Id. at 17 U.S. at 629-30 (emphasis added).97  

Federal and Florida state courts have consistently held that political subdivisions cannot 

maintain actions against the State of Florida. As the former Fifth Circuit stated, “[e]ver since the 

Supreme Court’s landmark decision in Dartmouth College v. Woodward it has been apparent that 

public entities which are political subdivisions of states do not possess constitutional rights, such 

as the right to be free from state impairment of contractual obligations, in the same sense as 

private corporations or individuals.” City of Safety Harbor v. Birchfield, 529 F.2d 1251, 1254 (5th 

Cir. 1976) (emphasis added) (rejecting civil rights lawsuit brought by the City of Safety Harbor, 

Florida, regarding the annexation of a portion of Safety Harbor for the City of Clearwater).98 

Florida courts have followed the reasoning of City of Trenton and repeatedly held that Florida’s 

constitution (as well as the federal Constitution) do not provide subdivision with constitutional 

rights.99  

 
97  The court found Dartmouth College to be a private entity and, therefore, potentially eligible to recover 
damages for their converted property.  
 
98  The reasoning in City of Trenton and Dartmouth College has only been expanded over time. In 2009, the 
Supreme Court doubled down, explicitly holding that “a political subdivision, created by a state for the better 
ordering of government, has no privileges or immunities under the federal constitution which it may invoke in 
opposition to the will of its creator.” Ysursa v. Pocatello Educ. Ass’n, 555 U.S. 353, 1101 (2009) (internal quotation 
marks omitted) (quoting Williams v. Mayor of Baltimore, 289 U.S. 36, 40 (1933)).  In Ysursa, the Court reiterated 
that political subdivisions of states “never were and never have been considered as sovereign entities.” Id. at 1100 
(quoting Reynolds v. Sims, 377 U.S. 533, 575 (1964)). Instead, political subdivisions are “subordinate governmental 
instrumentalities created by the State to assist in the carrying out of state governmental functions.”  Id. (citations 
omitted).  As a result, the “State may withhold, grant or withdraw powers and privileges [from political 
subdivisions] as it sees fit.”  Id. (citations omitted). 
 
99  See, e.g., Shelby v. City of Pensacola, 151 So. 53, 55 (Fla. 1933) (“It is an established principle of 
constitutional law that those constitutional restraints imposed by the Federal Constitution against state action do not 
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Memorial Healthcare, Lee Health, and Broward Health ask the Court to ignore all of 

these precedents and depart from these fundamental principles. There is no reason to do so. At its 

core, the takings clause “was designed to bar Government from forcing some people alone to 

bear public burdens which, in all fairness and justice, should be borne by the public as a whole.” 

Armstrong v. U.S., 364 U.S. 40 (1960). This principle has no application whatsoever to 

Memorial Healthcare, Lee Health, and Broward Health who, despite their best efforts to ignore 

it, are also part of Florida government.100 It is neither unfair nor unjust for Memorial Healthcare, 

Lee Health, and Broward Health to bear the public burden of providing health services. As 

government “safety net” hospitals, their raison d’être is to bear such burdens. (Counterclaim ¶¶ 

8-9.) 

Moreover, if more than two hundred years of unbroken Supreme Court precedent 

categorically barring their claim were not enough, the Memorial Healthcare’s, Lee Health’s, and 

Broward Health’s takings claim fails for another fundamental reason: The Attorney General 

“merely assert[ed] a ‘pre-existing limitation upon’” any property interests the Memorial 

Healthcare, Lee Health, and Broward Health may have had in their causes of action. Cedar Point 

Nursery v. Hassid, 141 S. Ct. 2063, 2079 (2021) (quoting Lucas v. S.C. Coastal Council, 505 

 
apply against the state in favor of its own municipality, in so far as equal protection of the laws and due process of 
the law under the Fourteenth Amendment are concerned.”) (citing City of Trenton, 262 U.S. 182); State ex rel. 
Green v. City of Pensacola, 126 So. 2d 566 (Fla. 1961) (stating “the ‘equality’ provisions of the Federal and State 
Constitutions do not constitute restraints upon the state in the control of its own municipalities”); Dep’t of Comm’y 
Affairs v. Holmes County, 668 So. 2d 1096 (1st DCA 1996) (“Being political subdivisions of the State of Florida, the 
Plaintiff Counties are not a ‘person’ entitled to protection under the due process clause of the federal or state 
constitution.”) (citing City of Trenton, 262 U.S. 182). 
 
100  It should be noted that Memorial Healthcare, Lee Health, and Broward Health have a fundamental 
misunderstanding of the phrase “independent special districts.” They repeatedly insinuate that such districts are 
distinct and independent from State Government. (Counterclaim ¶ 24, see also ¶¶ 21-22, 54, 61, and 64). However, 
the word “independent” in that phrase refers very specifically to independence from a municipality or county, not to 
independence from the State. See Fla. Stat. § 189.012.  
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U.S. 1003, 1028–29 (1992)). Such “government-authorized” action does “not amount to [a] 

taking[.]” Id. 

Indeed, the U.S. Supreme Court has long recognized that a government actor does not 

“take” when it merely acts consistent with “restrictions . . . place[d] upon” property by 

“background principles of the State’s law.” Lucas, 505 U.S. at 1029. Such background 

restrictions “inhere in the [property’s] title itself,” id., so a government actor does not take when 

it acts consistent with such restrictions—the “taken” property right “never” belonged to the 

plaintiff “in the first place.” Cedar Point, 141 S. Ct. at 2079. For example, the government 

commits no taking when it enters private land to conduct a valid search, because a property 

owner has “no right to exclude an official engaged in a reasonable search.” Id.; see also Mitchell 

Arms, Inc. v. United States, 7 F.3d 212, 216 (Fed. Cir. 1993) (government committed no taking 

because plaintiffs lacked “the right to exclude . . . the Government”); Dennis Melancon, Inc. v. 

City of New Orleans, 703 F.3d 262, 272 (5th Cir. 2012) (similar); United States v. Fuller, 409 

U.S. 488, 492 (1973) (similar). 

So too here. For purposes of their takings counterclaim, the Memorial Healthcare, Lee 

Health, and Broward Health presume that this Court has held the “Attorney General has the legal 

right to extinguish the claims of the Hospital Districts and that such claims are extinguished by 

the Settlement Agreements.” Counterclaim ¶ 66. But if that is so, her power to settle such claims 

was a “pre-existing limitation upon [the Hospital Districts’] title” to their causes of action. See 

Cedar Point, 141 S. Ct. at 2079. Because the Memorial Healthcare, Lee Health, and Broward 

Health had no right to prevent her from settling their claims, her exercise of her “longstanding” 

settlement authority did “not amount to [a] taking[.]” See id. 
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Memorial Healthcare’s, Lee Health’s, and Broward Health’s takings claims are entirely 

without merit. It flies in the face of controlling Supreme Court precedent that was introduced by 

Justice Marshall in the early 19th century, unequivocally endorsed by the Taft Court in the 20th 

century, and recently enlarged by the Roberts Court in the 21st century. One need not even look 

beyond the text of the Florida Constitution’s takings clause, which is nearly identical to the U.S. 

Constitution’s takings clause, to determine the fate of the Memorial Healthcare’s, Lee Health’s, 

and Broward Health’s argument: “[n]o private property shall be taken except for a public 

purpose and with full compensation therefor paid…” Article X, Section 6(a) (emphasis added). 

The property here is decidedly not private but is public property. The court should grant 

summary judgment in favor of the State. 

C. The South Broward’s unjust enrichment and constructive trust claim fails. 

1. The Office of the Attorney General has sovereign immunity against South 
Broward’s monetary claims. 

 
The Office of the Attorney General has sovereign immunity against South Broward’s 

claims for monetary relief.  Sovereign immunity is the “privilege of the sovereign not to be sued 

without its consent.” Va. Office for Prot. & Advocacy v. Stewart, 563 U.S. 247 (2011). “In 

Florida, sovereign immunity is the rule rather than the exception.” Pan–Am Tobacco Corp. v. 

Dep't of Corr., 471 So. 2d 4, 5 (Fla.1984). There is no express waiver of sovereign immunity for 

unjust enrichment claims.  See Lee Memorial Health System v. Hilderbrand, 304 So. 3d 58, 62 

(Fla. 2d DCA 2020) (concluding that sovereign immunity barred an unjust enrichment claim); 

City of Fort Lauderdale v. Israel 178 So. 3d 444, 447 (Fla. 4th DCA 2015) (holding that an 

unjust enrichment claim was barred “with no written contract” to defeat the [government 

entity’s] sovereign immunity claim….”).  No written contract exists between South Broward and 

the Office of Attorney General. Therefore, the Office of Attorney General is entitled to summary 
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judgment on South Broward’s unjust enrichment claim.   

2. South Broward’s claims fail as a matter of law. 
 

In addition to being barred by sovereign immunity, South Broward’s unjust enrichment 

claim fails because South Broward did not confer a direct benefit on the Office of Attorney 

General. Under Florida law to state a claim for unjust enrichment, a plaintiff must plead and 

prove that:   

(1) the plaintiff has conferred a benefit on the defendant; (2) the defendant has 
knowledge of the benefit; (3) the defendant has accepted or retained the benefit 
conferred; and (4) the circumstances are such that it would be inequitable for 
the defendant to retain the benefit without paying fair value for it. 

 
14th & Heinberg, LLC v. Terhaar and Cronley General Contractors, Inc., 43 So. 3d 877, 881 

(Fla. 1st DCA 2010) (citing Golden v. Woodward, 15 So. 3d 664, 670 (Fla. 1st DCA 2009)). 

Critically, the necessary benefit must be a direct benefit conferred from plaintiff to defendant.  

See Extraordinary Tile Servs., LLC v. Florida Power & Light Co., 1 So.3d 400, 404 (Fla. 3d 

DCA 2009).   

South Broward failed to plead and cannot prove that it conferred a benefit on the Office 

of the Attorney General.  South Broward alleges that it conveyed a benefit on the Office of the 

Attorney General as follows:  

[South Broward], acting on its on [sic] behalf and on behalf of its inhabitants, 
conferred on the [Office of the Attorney General] benefit [sic], including, inter 
alia, payments for opioids manufactured and distributed by the Settling Defendants 
for sale to [South Broward], which benefit was known to and accepted by the AG 
and the Settling Defendants, which inured to the profits of each company and for 
which retention of such benefit is inequitable based on the Settling Defendants [sic] 
false and misleading marketing and omissions of and failure to state material facts 
in connection with marketing opioids, as set forth herein. 
 

South Broward Counterclaim ¶ 46 (emphasis added).  In other words, South Broward alleges it 

conferred a benefit on the Office of the Attorney General by conferring a benefit on the Opioid 
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Defendants subsequently sued by the Office of Attorney General. Even if its alleged benefit were 

plausible, South Broward admits in its counterclaim that the alleged benefit “inured to the profits 

of” the Opioid Defendants, not the State of Florida. Id. Finally, even if South Broward could 

satisfy the direct benefit requirement, which it cannot, it fails the fourth element. To begin with, 

a plaintiff cannot establish an inequitable enrichment if it received “adequate consideration” for 

the benefit conferred. Pincus v. Am. Traffic Sols., Inc., 333 So. 3d 1095, 1098 (Fla. 2022). That is 

what happened here: South Broward paid money to Defendants (i.e., conferred a benefit), and 

received opioids in exchange (received consideration). But more to the point, the circumstances 

regarding the Office of the Attorney General settling and releasing statewide opioid claims on 

behalf of subordinate political subdivisions are not inequitable.  As a government safety net 

hospital, South Broward’s sole reason to exist is to convey benefits to the public at the behest of, 

and on behalf of, the State. The State has paid South Broward hundreds of millions of dollars 

each year for its services. Accordingly, the State is entitled to summary judgment on South 

Broward’s unjust enrichment claim. 

3. The remedy of a “constructive trust” is invalid on its face. 
 

Even if South Broward could plead its unjust enrichment claim and its unjust enrichment 

claim were not barred by sovereign immunity, the remedy it seeks is unavailable as a matter of 

law. “[A] constructive trust is not a traditional cause of action, but an equitable remedy that must 

be based upon an established cause of action,” such as unjust enrichment. Diamond “S” 

Development Corp. v. Mercantile Bank, 989 So. 2d 696, 697 (Fla. 1st DCA 2008).101 A 

constructive trust requires the plaintiff to demonstrate “clear and convincing proof of (1) a 

 
101  South Broward’s demand for a constructive trust fails because the predicate claim for unjust enrichment 
fails.  Diamond “S” Development Corp., 989 So. 2d at 697. 
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promise, express or implied, (2) transfer of the property and reliance thereon, (3) a confidential 

relationship, and (4) unjust enrichment.” Bank of America v. Bank of Salem, 48 So. 3d 155, 158 

(Fla. 1st DCA 2010) (citing Gersh v. Cofman, 769 So. 2d 407, 409 (Fla. 4th DCA 2000).  A 

constructive trust is an extraordinary remedy appropriate “when property is acquired through 

fraud, undue influence, or breach of fiduciary duty.  Williams v. Stanford, 977 So. 2d 722, 730 

(Fla. 1st DCA 2008) (citations omitted); see also Est. of Kester v. Rocco, 117 So. 3d 1196, 1201 

(Fla. 1st DCA 2013).  “Moreover, as a general rule, a mere promise of future conduct will not 

serve as a predicate for a claim of fraud sufficient to support the imposition of a constructive 

trust.”  Bank of America, 48 So. 3d at 158.   

Here, South Broward resorts to naked, conclusory assertions that are refuted by the 

existing evidence.  First, South Broward alleges that “the AG promised [South Broward] to settle 

claims against Opioid manufacturers, distributors, and dispensaries in favor of [South Broward] 

and on its behalf.” South Broward Counterclaim ¶ 26.  The communications alleged in its 

Counterclaim did not happen. Indeed, South Broward admits that very fact when it alleges that 

the Office of the Attorney General “never communicated” with it about settlements. South 

Broward Counterclaim ¶ 14.  The allegations listing various flavors of confidential relationships 

and flatly asserting the existence of such relationships (such as an attorney-client relationship) is 

flawed in the same manner.102 The Office of Attorney General never formed such a relationship.  

Accordingly, the Office of Attorney General is entitled to summary judgment as a matter of law 

on South Broward’s constructive trust claim or remedy. 

 

 
102  If these allegations are intended to be factual assertations regarding communications and agreements 
between the parties (rather than conclusory legal statements), the Office of the Attorney General is prepared to seek 
sanctions for making unfounded factual allegations. 
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III. The affirmative defenses asserted by the Defendants fail. 

 In response to the Amended Complaint, the Defendants haves asserted four types of 

defenses: (1) defenses based on the federal or State constitution; (2) traditional tort and 

contractual defenses, like waiver, estoppel, and laches; (3) equitable defenses; and (4) defenses 

claiming that the Office of Attorney General is somehow violating state statutes. The Office of 

Attorney General is entitled to summary judgment on each type of defense. 

A. Federal and State Constitutional Affirmative Defenses 

1. The defenses raising purported violations of the due process and takings clauses fail. 

Several of the Defendants have asserted that the Attorney General’s settlement of these 

claims amounts to a deprivation of due process or a taking by the State.  Neither of those 

amounts to an avoidance of or defense to the Office of Attorney General’s claims in this case, 

these claims fail for the same reasons discussed in Section II.B. Defendants are all government 

entities, and a political subdivision cannot maintain a takings action or constitutional claims 

against its state.  Supra Section II, B. 

2. There is no separation of powers concern. 

Bizarrely, Broward Health asserts that the Opioid Settlements somehow violate Florida’s 

separation of powers doctrine. If Broward Health’s argument rests on the idea that special 

districts fall within Florida’s separation-of-powers clause, it is mistaken. Article II, Section 3 of 

the Florida Constitution states that “[t]he powers of the state government shall be divided into 

legislative, executive and judicial branches” and that “[n]o person belonging to one branch shall 

exercise any powers appertaining to either of the other branches.” But local governments are not 

part of “the state government” as that term is used in the Florida Constitution—the Constitution 

textually divorces the two. Article II, Section 5(a), for example, distinguishes between “office[s] 
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under the government of the state” and those under “the counties and municipalities therein.” 

(emphasis added). Similarly, Article I, Section 24(b) distinguishes between “collegial public 

bod[ies] of the executive branch of state government” and “collegial public bod[ies] of a county 

[or] municipality.” (emphasis added). That is why the Florida Supreme Court has recognized that 

this clause “identifies the branches of our state government” and “was not intended to apply to 

local government entities and officials.” Locke v. Hawkes, 595 So. 2d 32, 36 (Fla. 1992). And for 

good reason—the separation-of-powers clause protects the allocation of power among co-equal 

branches, yet a local government is not a co-equal branch; it is instead a creature of the State and 

subject to the State’s “all pervasive power.” Lake Worth Utils. Auth. v. City of Lake Worth, 468 

So. 2d 215, 217 (Fla. 1985). 

If Broward Health’s argument is instead that the Attorney General infringed the 

legislature’s power, it is unclear how Broward has standing to raise such a claim. But in any 

event, there can be no separation-of-powers violation where the purportedly infringed branch, the 

legislative branch, has ratified the settlement, passed a law establishing a trust fund to handle the 

settlement proceeds, and expressly limited expenditures of those funds to abate the opioid crisis. 

Fla. Stat. §17.42. As explained in Section I, the settlements are within the constitutional, 

statutory and common law powers of the Attorney General. Accordingly, this Court should grant 

the Office of Attorney General summary judgment on Broward Health’s separation of powers 

defense. 

3. There is no impairment of contract. 

 South Broward asserts that the Office of Attorney General somehow is impairing South 

Broward’s bonds and that impairment violates Article I, Section 10 of the Florida Constitution. 

Initially, it is unclear how South Broward could claim any impairment as it never sued any of the 
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Opioid Defendants. It had no expectation of receiving a single penny of the proceeds from the 

Opioid Lawsuit, except from a legislative appropriation. And, even if it now sued, most of its 

claims would be barred by the applicable statute of limitations,103 except for its public nuisance 

claim,104 and its public nuisance claim at this point is barred by well-established law.105 Putting 

that aside, it is unclear how South Broward, a government entity, can claim a violation of Article 

I, Section 10 of the Florida Constitution. Searcy, Denney, Scarola, Barnhart & Shipley v. State, 

209 So. 3d 1181, 1190-91 (Fla. 2017) (stating that Article I, Section 10 is a “right[] belong[ing] 

to the people … as against the government.”) (quoting Citrus County Hosp. Bd. V. Citrus Mem’l 

Health Found., Inc., 150 So. 3d 1102, 1106 (Fla. 2014)). Second, the Opioid Settlements are not 

themselves laws, and Article I, Section 10 by its unambiguous terms only prohibits a “law 

impairing the obligation of contracts….”  Accordingly, the Office of Attorney General is entitled 

to summary judgment on South Broward’s contractual impairment defense. 

B. Waiver, estoppel, and laches fail. 

 The Defendants assert, with some variation, that the Office of Attorney General should 

have informed the Defendants that the Attorney General was going to release their claims so that 

 
103  Fla. Stat. §95.11(3). The Office of Attorney General filed its lawsuit over four years ago, providing South 
Broward notice of the Opioid Defendants’ misconduct. 
 
104  See Brooks v. Patterson, 31 So. 2d 472, 474 (Fla. 1947) (applying laches); Freed v. Miami Beach Pier 
Corp., 112 So. 841, 845 (Fla. 1927) (same); also In re Nat’l Prescription Opiate Litig., 2019 WL 4194296, at *3 
(N.D. Ohio Sept. 4, 2019) (applying Ohio law). 
 
105  Young v. Miami Beach Improvement Co., 46 So. 2d 26, 30 (Fla. 1950); State ex rel. Walker v. Gessner, 26 
So. 2d 896, 897 (Fla. 1946); Sauls, 4 So. at 531; Castro v. Sun Bank of Bal Harbour, 370 So. 2d 392, 393 (Fla. 3d 
DCA1979) (concluding that settlement in suit brought by state barred subsequent claims by individuals asserting 
similar claims); City of New Port Richey v. State ex rel. O’Malley, 145 So. 903, 905 (Fla. 2d DCA 1962); also 
Eggers v. City of Key West, 2007 WL 9702450, at *3 (S.D. Fla. Feb. 26, 2007) (concluding “[a]pplicable Florida law 
states that a judgment in an action brought against a public entity that adjudicates matters of general interest to the 
citizens of the jurisdiction is binding on all citizens of that jurisdiction.”); Aerojet-General Corp. v. Askew, 366 F. 
Supp. 901, 908-11 (N.D. Fla. 1973) (concluding that prior suit against state barred county suit on similar claims). 
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they would not have spent time filing or litigating their cases.  They assert that this failure 

constitutes waiver, estoppel, or laches. First, the initial agreements involving the releases at issue 

were negotiated with representatives for the PEC. If the subdivisions’ and hospitals’ 

representatives on the PEC failed to fully inform the Defendants of the status of the potential 

settlements and other case developments, that is the MDL court’s issue, not the State’s issue. 

There is no basis contractually or otherwise supporting the notion that the Office of Attorney 

General had to notify all 2,415 subdivisions what it was going to do and get their permission. 

Such a duty finds no basis in Florida law and is contrary to the overwhelming case law cited in 

Section I regarding the Attorney General’s authority. Further, the Office of Attorney General 

actually publicly took the position that hospitals and school districts did not have valid claims.  

See Brief for State of Florida, Omnibus Objection to the Request by [Claimants] for leave to file 

motions for class relief, at pp.8-13, In re Purdue Pharma L.P., 19-23649-RDD, Bankr. S.D.N.Y., 

July 15, 2020). Any notion that the Defendants did not realize what the State’s position is belied 

by what it filed in court. And, contrary to some assertions, the Office of Attorney General did not 

represent the Defendants as each had their own counsel.  

 Second, the Defendants’ claims, as a matter of law, were going to be barred if the Office 

of Attorney General settled its claims prior to their commencing litigation.106 Presumably, 

competent lawyers investigating their clients’ claims would have provided their clients advice on 

what could happen if the Attorney General settled her claims. The result and the relief sought in 

 
106  Young v. Miami Beach Improvement Co., 46 So. 2d 26, 30 (Fla. 1950); State ex rel. Walker v. Gessner, 26 
So. 2d 896, 897 (Fla. 1946); Sauls, 4 So. at 531; Castro v. Sun Bank of Bal Harbour, 370 So. 2d 392, 393 (Fla. 3d 
DCA1979) (concluding that settlement in suit brought by state barred subsequent claims by individuals asserting 
similar claims); City of New Port Richey v. State ex rel. O’Malley, 145 So. 903, 905 (Fla. 2d DCA 1962); also 
Eggers v. City of Key West, 2007 WL 9702450, at *3 (S.D. Fla. Feb. 26, 2007) (concluding “[a]pplicable Florida law 
states that a judgment in an action brought against a public entity that adjudicates matters of general interest to the 
citizens of the jurisdiction is binding on all citizens of that jurisdiction.”); Aerojet-General Corp. v. Askew, 366 F. 
Supp. 901, 908-11 (N.D. Fla. 1973) (concluding that prior suit against state barred county suit on similar claims) 
also Fla. Stat. §501.207. 
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this suit are a direct predictable result from existing law. Ignorance of the law by the Defendants 

or their counsel is not a defense. 

 Third, mere delay is insufficient as a matter of law to support a defense of waiver,  

estoppel or laches.  Avelo Mortgage, LLC v. Vero Ventures, LLC, 254 So. 3d 439, 443 (Fla. 4th 

DCA 201*); Goodwin v. Blu Murray Insurance Agency, Inc., 939 So. 2d 1098, 1104 (Fla. 5th 

DCA. Further, the Defendants are not clear whether the delay should be measured from: (1) the 

time that the Opioid Defendants initially sought a broader release from the State and the PEC; (2) 

the time that the Opioid Defendants, states, and the PEC agreed to the release; or (3) the time that 

the first settlement agreement was final.  There was no prejudice from the first, so the 

Defendants’ defense fails. As to the latter two, the delay was relatively short and there is no 

prejudice if the Court disagrees with the Office of Attorney General’s position in this case. 

 Accordingly, the Office of Attorney General is entitled to summary judgment. 

C. Unclean hands and in pari delicto fail. 

 South Broward and others less directly argue that the Office of Attorney General has 

unclean hands or acted in pari delicto because it owed a duty to or was the lawyer for all 

subdivisions. For the reasons stated in Sections I and II, the Office of Attorney General is 

entitled to summary judgment. The Office of Attorney General writes separately to further state 

that none of the Defendants were its clients.  There is no document indicating formation of such 

a relationship, and there have been no facts that subjectively the Defendants had a reasonable 

belief that they were consulting with the Office of Attorney General, as an attorney, and 

manifested an intention to seek professional legal advice. Mansur v. Podhurst Orseck, P.A., 994 

So. 2d 435, 438 (Fla. 3d DCA 2008). All the Defendants, save South Broward, retained their 

own outside counsel to represent them in their opioid litigation.  None of the Defendants, ever 
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contacted the Office of Attorney General, regarding representing them in opioid litigation.  

Accordingly, the Office of Attorney General is entitled to summary judgment. 

D. FDUTPA and Civil RICO Statutes do not provide a defense. 

Last some of the Defendants raise that the Opioid Settlements do not comply with 

FDUTPA or the Civil RICO statute because the Opioid Settlements contain limitations on how 

the monies may be used and provide monies to counties and cities. Again, putting aside that 

these contentions do not seem to avoid the Office of Attorney General’s claim, as an initial 

matter, the legislature ratified payments to subdivisions called for under the Opioid Settlements, 

created the Opioid Settlement Clearing Trust Fund to receive settlement monies for both 

subdivisions and the State, and itself limited the use of settlement funds to abate the opioid crisis. 

Fla. Stat. §17.42. If the legislature, the appropriator under our system of state government, being 

informed of the Opioid Settlements enacts legislation ratifying how the monies should be spent, 

it is hard to see that the Defendants have any basis to object or that there is anything wrong 

because the monies did not go to general revenue fund of the State. Second, the Office of 

Attorney General did not just assert FDUTPA and Civil RICO claims against the Opioid 

Defendants.  It asserted numerous common law claims including public nuisance. Those causes 

of action are not subject to the same limitations on the use of recovered monies. Indeed, one of 

the available remedies for a public nuisance cause of action is monies to abate the nuisance, 

which is exactly what the Opioid Settlements provide. Accordingly, to the extent that either of 

these contentions is an affirmative defense, the Office of Attorney General is entitled to 

summary judgment. 
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CONCLUSION 

For the foregoing reasons, this court should grant summary judgment in favor of Plaintiff 

Office of the Attorney General, State of Florida, Department of Legal Affairs and declare that 

the Attorney General had the power to release, and did release, Defendants’ opioid claims in the 

Opioid Settlements. 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------- X

:
In re: : Chapter 11

:
PURDUE PHARMA L.P., et al., : Case No. 19-23649 (RDD)

:
Debtors. : (Jointly Administered)

:
--------------------------------------------------------- X

THE STATE OF FLORIDA’S OMNIBUS OBJECTION TO THE REQUEST
BY THE HOSPITAL CLAIMANTS, THE PRIVATE INSURANCE CLASS 

PLAINTIFFS, THE INDEPENDENT PUBLIC SCHOOL DISTRICTS, THE NAS 
GUARDIANS, AND THE CHEYENNE AND ARAPAHO TRIBES

FOR LEAVE TO FILE MOTIONS FOR CLASS RELIEF

The State of Florida (“Florida”) hereby submits this Omnibus Objection (“Objection”) to 

the request by the Hospital Claimants, the Private Insurance Class Plaintiffs, the Independent 

Public School Districts (“IPSDs”), the NAS Guardians, and the Cheyenne and Arapaho Tribes

seeking leave to file motions for class relief [ECF Nos. 1211, 1330, 1334, 1362, & 1363] and states 

the following in support of its Objection:

A. INTRODUCTION

In addition to the arguments made in the Public Claimants’ Omnibus Objection, which 

Florida incorporates herein for the sake of brevity, Florida asserts that all five motions should be 

denied and each group should be barred from asserting class claims because each of their claims 

are either: (1) for personal injuries and not susceptible to class treatment; (2) derivative of other 

parties’ claims and are too remote to survive scrutiny; or (3) require individualized, not group

proof, which undermines the class arguments that have been advanced.

19-23649-rdd    Doc 1415    Filed 07/15/20    Entered 07/15/20 21:47:02    Main Document 
Pg 1 of 16
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B. FACTUAL BACKGROUND

Five groups have filed motions for leave seeking the ability to file class claims. Two of the 

groups, the NAS Guardians1 and the Cheyene and Arapaho Tribes (collectively with the other 

joining Native American tribes, the “Tribes”),2 seek the ability to file a class proof of claim on 

                                                           
1 The NAS Guardians seek certification of four classes of individuals.  The classes sought certified are:

Class 1: Legal Guardians of United States residents born after May 25, 2000, who 
were medically diagnosed with opioid-related “Neonatal Abstinence Syndrome” 
(“NAS”) at or near birth and whose birth mother received a prescription for 
opioids or opiates prior to the birth and those opioids or opiates were 
manufactured and/or distributed by Purdue. 

Class 2: Legal Guardians of United States residents born after May 25, 2000, who 
were medically diagnosed with opioid-related NAS at or near birth and whose 
birth mother received a prescription for opioids or opiates prior to the birth and 
those opioids or opiates were manufactured and/or distributed by one or more of 
Purdue’s RICO Marketing Claim or RICO Supply Chain Claim co-conspirators. 

Class 3: Legal Guardians of United States residents born after May 25, 2000, who 
were medically diagnosed with opioid-related NAS at or near birth and whose 
birth mother received a prescription for opioids or opiates in the ten months prior 
to the birth and those opioids or opiates were manufactured and/or distributed by 
Purdue. 
Class 4: Legal Guardians of United States residents born after May 25, 2000, who 
were medically diagnosed with opioid-related NAS at or near birth and whose 
birth mother received a prescription for opioids or opiates in the ten months prior 
to the birth and those opioids or opiates were manufactured and/or distributed by 
one or more of Purdue’s RICO Marketing Claim or RICO Supply Chain Claim 
coconspirators. 

Expressly excluded from the Classes are any infants or children who were treated 
with opioids neonatally, other than for pharmacological weaning.  Also excluded 
from the class are Legal Guardianships where a governmental agency, such as a 
public children services agency, has affirmatively assumed the duties of 
“custodian” of the child.

Motion [ECF No. 1362-1], at 28. 

2 The Tribes seek to certify a class:

Individual members of all 574 federally recognized tribes within the boundaries 
of the United States of America, partially or wholly, as set forth in the list of 
federally recognized tribes updated annually by the Secretary of the Interior, the 
most recent version of which is published at 84 Fed. Reg. 1200, 1204, who have 
the following claims: (a) misuse, addiction, therapy, hospitalization, and/or 
overdose of opioids with accompanying personal injuries and, in some instances, 
wrongful death;(b) babies born to opiate addicted mothers with the babies and 

19-23649-rdd    Doc 1415    Filed 07/15/20    Entered 07/15/20 21:47:02    Main Document 
Pg 2 of 16
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behalf of injured individuals recovering what would be recognizable as personal injury related 

damages. More specifically, the NAS Guardians seek to file a claim for the cost of medical 

monitoring and surveillance3 (Motion [ECF No. 1362-1], at 2), and the Tribes seek compensation 

for individual tribal members (Motion [ECF No. 1363-1], at 25). The remaining three groups seek 

to recover past and future costs caused by the opioid epidemic as follows: (i) the Hospitals seek to 

file a claim on behalf of almost all acute care hospitals, seeking what appears to be unrecouped 

costs to hospitals caring for opioid use disorder (“OUD”) patients.4 (See Motion [ECF No. 1330-

1], at 352, ¶974) (stating “incurred massive costs by providing uncompensated care as a result of 

opioid-related conditions.”); (ii) the Private Insurance Class Plaintiffs seek a class to recover 

increased health insurance costs. (See Motion [ECF No. 1321, at 5-6) (alleging “every purchaser 

of private health insurance in the United States paid higher premiums, co-payments, and 

                                                           
children having personal injuries, physical disorders, Neonatal Abstinence 
Syndrome (“NAS”), mental disorders, and lifetime care and educational costs and 
expenses; (c) abused or neglected children whose parent(s) or guardian(s) are 
addicted to and/or dependent on opioids, and/or who must be placed in foster care 
or adoptive guardians who take on the role of caretaker, including grandparents.

Motion [ECF No. 1363-1, at 25.

3 See, e.g., Benoit v. Saint-Gobain Performance Plastics Corp., 959 F.3d 491, 498-502 (2d Cir. 2020) (describing 
medical monitoring as an element of damages for personal injuries under New York law); Zinser v. Accufix Research 
Inst., Inc., 253 F.3d 1180, 1194 (9th Cir. 2001) (finding that medical monitoring claim was only an element of damages 
under California law ); Ball v. Joy Techs., Inc., 958 F.2d 36, 39 (4th Cir. 1991) (stating that a claim for medical 
surveillance “is simply a claim for future damages” under West Virginia law).

4 The Hospitals defined the proposed class as:

All acute care hospitals in the United States which treated, for opioid conditions, 
patients who have been prescribed prescription opioids. “Opioid conditions” are 
defined as opioid overdose; opioid addiction (including that of babies born opioid 
addicted); related mental health treatment programs; and any other opioid 
comorbidities noted in the patient’s record. Excluded from the Class are any 
hospitals (1) that file their own claim, and/or (2) are directly or indirectly owned 
or operated by (a) Debtors or Debtors’ affiliated entities, or (b) the federal 
government. 

Motion [ECF No. 1330-1], at 23-24.

19-23649-rdd    Doc 1415    Filed 07/15/20    Entered 07/15/20 21:47:02    Main Document 
Pg 3 of 16



 4 

 
55 Alhambra Plaza  Suite 800  Coral Gables, Florida 33134  T. 305.722.2002  www.agentislaw.com 

deductibles.”), and (iv) the IPSDs seek to file a claim for the amounts necessary for “[f]unding 

special education and supplemental education services for children exposed to opioids.” (See

Motion [ECF No. 1211], at 13).

C. DISCUSSION

1. The Tribes lack standing to assert individual claims of other Native American 
tribes and individual claims of all Native Americans.

As an initial matter, this Court must determine whether the Tribes have standing. The 

Tribes assert that they are bringing this action in their parens patriae capacity. This argument lacks 

merit for two reasons.  

First, the Tribes fail to cite any authority that would allow the approximately forty (40)

Native American tribes that have joined their Motion, to claim sovereign authority over the 

remaining approximately five hundred and thirty (530) federally recognized Native American 

tribes that have not joined the Tribes’ Motion. See Motion [ECF No. 1363] at 1, n.2.  . For purposes 

of this Objection, Florida assumes arguendo that the Tribes have a sovereign or quasi-sovereign 

interest over their members, but the Tribes have no such interest as to the members of the remaining 

Native American tribes. Stated another way, the Tribes are suggesting the equivalent to the State 

of Florida filing a claim on behalf of the State of New York’s citizens without the State of New 

York’s consent and joinder. The doctrine of parens patriae is not expandable in such a manner.

Second, parens patriae actions are not class actions, and therefore, does not provide a basis 

for the Tribes’ Motion.  See Purdue Pharma L.P. v. Kentucky, 704 F.3d 208, 212-13 (2d Cir. 2013) 

(concluding that a state’s lawsuit against Purdue “is not a ‘class action’”). Accordingly, this Court 

should deny the Tribes’ Motion.
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Despite the Tribes’ confusion in the Motion relating to parens patriae authority, the Tribes 

cannot file the types of claims that they are seeking to file. With the proposed class claim, the 

Tribes are not seeking to recover for their sovereign or quasi-sovereign interests. Instead, the 

Tribes are seeking to recover private tribal members’ damages. The federal courts which have 

recognized parens patriae authority of Native American tribes have limited that doctrine to those 

cases where a Native American tribe acts on behalf of all of its members and not individually 

harmed or injured members. See Alabama and Coushatta Tribes of Texas v. Trustees of Big Sandy 

Indep. School Dist., 817 F.Supp. 1319, 1327 (E.D. Tex. 1993); The Kickapoo Tribe of Oklahoma 

v. Lujan, 728 F.Supp. 791, 795 (D.D.C.1990); Assiniboine & Sioux Tribes v. Montana, 568 F.Supp. 

269, 277 (D. Mont. 1983).5 That is not the interest that the Tribes seek to redress in their Motion 

[ECF No. 1363].

Florida does not dispute that opioids have had a profound, negative effect on Native 

American tribes, just as they have had on the States. Florida is not challenging the Tribes’ ability 

to file a claim advancing their sovereign and quasi-sovereign interests. However, the Tribes have 

no sovereign or quasi-interest over members of other Native American tribes and any individual 

damages claims are not within the Tribes’ parens patriae standing. Accordingly, this Court should 

deny the Tribes’ Motion [ECF No. 1363].

2. The Claims of the NAS Guardians and the Tribes do not meet Rule 7023’s 
requirements.

The Tribes and NAS Guardian’s Motions [ECF Nos. 1362 & 1363] should be denied

because claims for personal injuries are rarely susceptible to class certification, especially on a 

                                                           
5 Florida could only find one tort case dealing with these issues. Alabama Coushatta Tribe of Texas v. Am. Tobacco 
Co., case no. 01-41198, 46 Fed. Appx. 225, 225 (5th Cir. July 2002). The United States Court of Appeals for the Fifth 
Circuit affirmed the dismissal of a Native American tribe’s claims against the tobacco companies.  Id.
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nationwide basis.6 Not surprisingly, numerous courts have rejected prepetition class certification 

attempts against the Debtors for similar personal injury claims.7 In each case, the courts concluded 

that claims within the putative classes depended on questions of fact and law peculiar to each 

individual and there was not sufficient commonality for a class to be certified. E.g., Wethington,

218 F.R.D. at 589. Nothing has changed from those decisions that justifies class treatment of the 

Tribes or the NAS Guardians.

With the exception of a RICO cause of action, different state laws will apply to each basis

asserted by the Tribes and NAS Guardians (as well as the other movants), making adjudication in 

this case unmanageable.8 For example, the law on medical monitoring is far from uniform.9

                                                           
6 See, e.g., Georgine v. Amchem Prods., Inc., 83 F.3d 610, 627 (3d Cir. 1996) (stating “[w]e believe that the 
commonality barrier is higher in personal injury damages class actions….”); In re Am. Med. Sys., Inc., 75 F.3d 1069, 
1089-90 (6th Cir. 1996) (denying class certification in single product pharmaceutical product liability personal-injury 
lawsuits); In re Temple, 851 F.2d 1269, 1273 n. 7 (11th Cir. 1988) (declining to hold that products liability or mass 
accident suits could never be the proper subject of a class action but recognizing “that the prerequisites of commonality 
and typicality will normally be hard to satisfy”).

7 Wethington v. Purdue Pharma LP, 218 F.R.D. 577 (S.D. Ohio 2003); Harris v. Purdue Pharma, L.P., 218 F.R.D. 
590 (S.D. Ohio 2003); Campbell v. Purdue Pharma, L.P., 2004 WL 5840206, at * (E.D. Mo. 2004); Salisbury v. 
Purdue Pharma, L.P., 2003 WL 22005005 (E.D. Ky. 2003); Gevedon v. Purdue Pharma, 212 F.R.D. 333 (E.D. Ky. 
2002); Foister v. Purdue Pharma L.P., No. Civ.A. 01–268–DCR, 2002 WL 1008608 (E.D. Ky. Feb. 26, 2002);
Howland v. Purdue Pharm L.P., 821 N.E. 2d 141, 146-47 (Ohio 2004) (reversing class certification); Hurtado v. 
Purdue Pharma Co., 800 N.Y.S.2d 347 (N.Y. Sup. Ct. 2005) (denying class certification); see also United States v. 
Purdue Frederick Co., 495 F. Supp. 2d 569, 575 (W.D. Va. 2007) (discussing in the course of Purdue’s criminal 
sentencing the difficulties of proving causation against Purdue by a personal injury plaintiff and the difficulties of 
certifying a class based on those same issues).

8 See, e.g., In re Bridgestone /Firestone, Inc., 288 F.3d 1012, 1018-19 (7th Cir. 2002) (denying certification of a 
nationwide class); Castano v. Am. Tobacco Co., 84 F.3d 734, (5th Cir. 1996) (reversing class certification and stating 
“[p]rior to certification, the district court must determine whether variations in state law defeat predominance. While 
the task may not be impossible, its complexity certainly makes individual trials a more attractive alternative and, ipso 
facto, renders class treatment not superior.”) (emphasis in original).

9 See In re Prempro, 230 F.R.D. 555, 569 (E.D. Ark. 2005) (refusing to certify a medical monitoring class because of 
the variation in state laws); see, e.g., Houston County Health Care Auth. v. Williams, 961 So.2d 795, 811 (Ala. 2007) 
(requiring a present manifestation of injury to receive medical monitoring); Bowerman v. United Illuminating, 1998 
WL 910271, at *10 (Conn. Super. Dec. 15, 1998) (rejecting medical monitoring common law claim); Mergenthaler 
v. Asbestos Corp., 480 A.2d 647, 651 (Del. 1984) (refusing a medical monitoring claim); Witherspoon v. Philip Morris 
Inc., 964 F. Supp. 455, 467 (D.D.C. 1997) (rejecting a medical monitoring claim under the law of the District of 
Columbia); Petito v. A.H. Robins Co., 750 So.2d 103, 106-07 (Fla. 3d DCA 1999) (allowing for medical monitoring 
in negligence cases despite physical injury); Burton v. R.J. Reynolds Tobacco Co., 884 F. Supp. 1515 (D. Kan. 1995) 
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Similarly, public nuisance law is varied.10 Indeed, under Florida and other state laws, a private 

right of action for public nuisance may not exist if the State or a municipality are already litigating 

such a claim.11 Each state will have variation in the laws governing the whole range of issues 

necessary to be decided, including: viability of future claims; the amount and type of evidence 

necessary to prove causation; statutes of limitations; joint and several liability; and comparative

and contributory negligence.

In addition to the differing laws, the personal injury claims advanced by both the NAS 

Guardians and the Tribes present disparate factual issues that exponentially compound the legal 

issues. Factual variations predominate amongst the class members, including: what opioid product 

was taken and for what condition (off label use); what dosage was taken and for how long; was a 

Purdue opioid product taken; did the claimant have OUD prior to taking the Purdue product; were 

the opioid products prescribed or illegally attained; what is the claimant’s drug use and medical 

history; and what is the medical prognoses. In short, the number of uncommon issues becomes 

                                                           
(concluding that no separate action for medical monitoring existed, but if there was a physical injury medical 
monitoring could be recovered under Kansas law); Henry v. Dow Chem. Co., 701 N.W.2d 684, 694-704 (Mich. 2005) 
(rejecting a medical monitoring claim); La. Civ. Code Ann. art. 2315 (stating “[d]amages do not include costs for 
future medical treatment, services, surveillance, or procedures of any kind unless such treatment, services, 
surveillance, or procedures are directly related to a manifest physical or mental injury or disease.”); also Victor E. 
Schwartz, et al., Medical Monitoring: Should Tort Law Say Yes?, 34 WFLR 1057 (1999) (collecting cases).

10 Compare City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1148 (Ill. 2004) (concluding that no claim for 
public nuisance existed under Illinois law); City of Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415, 421-22 (3d 
Cir. 2002) (holding same) with City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1143 (Ohio 2002) 
(concluding under the same facts that a claim for public nuisance existed); City of Gary v. Smith & Wesson Corp., 801 
N.E.2d 1222 (Ind. 2003) (holding same).

11 Brown v. Florida Chautauqua Ass’n, 52 So. 802, 804 (Fla. 1910) (“[P]ublic wrongs are redressed at the suit of 
proper officials, and individuals are not permitted to maintain separate judicial proceedings to redress a wrong that is 
public in its nature unless the individual suffers or is threatened with some special, particular, or peculiar injury 
growing out of the public wrong.”) (emphasis added); see also Castro v. Sun Bank of Bal Harbour, N.A. 370 So. 2d 
392, 393 (Fla. 3d DCA 1979) (stating that where State settled a public nuisance claim, private parties were bound 
even if they were not parties to the original action); Young v. Miami Beach Imp. Co., 46 So. 2d 26, 30 (Fla. 1950) 
(stating private plaintiffs were bound by a nuisance settlement by a city over the same subject matter).
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endless. The differences among the class members make a class action anything but the 

manageable, superior method for resolution that Rule 23 requires. Accordingly, this Court should 

deny the Tribes’ and NAS Guardian’s Motions [ECF Nos. 1362 & 1363].

3. The Claims of the Hospital Claimants, the Private Insurance Class Plaintiffs, 
and the Independent Public School Districts Are Derivative and Too Remote 
for Class Treatment.

The Hospital Claimants, the Private Insurance Class Plaintiffs, and the IPSDs have asserted

claims that are derivative of others’ claims and are therefore too remote to be presented to this 

Court as class claims. These claimants seek to recover expenses incurred in responding to torts 

suffered by their respective patients, insureds, and students. The claims of private, third-party 

payors – and the claims of school districts attempting to recover for students’ injuries -- are not 

amenable to class-wide proof.  See UFCW Local 1776 v. Eli Lilly and Co., 620 F.3d 121, 134 (2d 

Cir. 2010) (holding unions and insurers who acted as third-party payors could not demonstrate 

proximate cause by generalized proof in a RICO claim against a pharmaceutical manufacturer 

alleging false marketing of the drug Zyprexa). Nine United States Courts of Appeal, including the

Second Circuit, have held that the claims like these are derivative, raising questions of proximate 

cause and standing.12 Accordingly, the Hospital Claimants, Private Insurance Class Plaintiffs, and 

the IPSDs cannot use the class action device to prove proximate cause.

                                                           
12 See, e.g., Laborers Local 17 Health and Benefit Fund v. Philip Morris, Inc., 191 F.3d 229 (2d Cir. 1999); see also 
Allegheny Gen. Hosp. v. Philip Morris, 228 F.3d 429 (3d Cir. 2000); Steamfitters Local Union No. 420 Welfare Fund 
v. Philip Morris, Inc., 171 F. 3d 912 (3d Cir. 2000); Ass'n of Washington Pub. Hosp. Dists. v Phillip Morris, 241 F.3d 
696 (9th Cir 2001); Lyons v. Philip Morris Inc., Case No. 99-2843, 2000 WL 1234272 (8th Cir. Sept. 1, 2000); United 
Food and Commercial Workers Unions, Employers Health and Welfare Fund, Case No. 99-13476, 2000 WL 1190787 
(11th Cir. Aug. 22, 2000); Texas Carpenters Health Benefit Fund v. Philip Morris, Inc., 199 F.3d 788 (5th Cir. 2000);
Oregon Laborers-Employers Health & Welfare Trust Fund v. Philip Morris, Inc., 185 F.3d 957 (9th Cir. 1999); Int’l
Bhd. of Teamsters, Local 734 Health and Welfare Trust Fund v. Philip Morris, Inc., 196 F.3d 818 (7th Cir. 1999); 
Perry v. Am. Tobacco Co., 324 F.3d 845 (6th Cir. 2003); Service Employees Int’l Union Health and Welfare Fund v. 
Philip Morris Inc., 249 F.3d 1068, 1073 (D.C. Cir. 2001). These causation questions are not susceptible to class-wide 
proof. See UFCW Local 1776, 620 F.3d at 134.
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The Hospital Claimants’ claims are largely derivative of their patients’ own tort claims and 

therefore cannot be afforded class treatment. In analogous cases involving tobacco litigation, 

courts have held that hospitals, when seeking recovery for costs incurred in responding to smokers’ 

injuries, lack standing to assert tort claims for the injuries that were derivative of their patients’

injuries. See, e.g., Allegheny Gen. Hosp., 228 F.3d at 436. In Allegheny Gen. Hosp., the Third 

Circuit noted that hospitals do not possess parens patriae authority like that of state governments 

to sue on behalf of individuals.  Id. at 437. As a result, the hospitals were required to prove the 

proximate cause of their injuries. The Court affirmed the dismissal of all claims asserted by the 

hospitals including those for RICO violations, negligence, fraud, unjust enrichment, and public 

nuisance, reasoning:

Like the Court in Steamfitters, we find that the Hospitals’ injuries are 
indirect. Neither the duty to provide medical care, nor the direct or free 
provision of medical care, affects this conclusion… “[T]he remoteness of 
the [Hospitals’] alleged RICO injuries from any wrongdoing on the part of 
the [T]obacco [C]ompanies’ leads us to conclude that proximate cause is 
lacking.”

Id. at 444 (quoting Steamfitters Local Union No. 420 Welfare Fund v. Philip Morris, Inc., 171 F.3d 

912, 933-4 (3d Cir. 1999)); see also Ass’n of Washington Pub. Hosp. Dist., 241 F.3d at 704 

(affirming dismissal of claims brought by public hospital districts claiming injuries from the 

tobacco companies’ conduct).

Here, the Hospital Claimants cannot prove derivative claims based on expenses incurred 

from the injuries their patients may have suffered by using class-wide proof. See UFCW Local 

1776, 620 F.3d at 134. Instead, after removal of these derivative claims, the Hospital Claimants

are left with nothing more than claims for increased expenses to provide care to people suffering 

from OUD and increased costs of purchasing opioid products. These claims are also necessarily 
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individualistic and will vary from hospital to hospital. Such derivative claims are simply not the 

types of claims that are capable of class treatment, and the Court should reject the hospitals’ 

attempt to shoehorn these types of claims as a class.

Likewise, the claims asserted by the Private Insurance Class Plaintiffs suffer from these

same defects. The Private Insurance Class Plaintiffs seek to recover damages caused by other

insureds’ increased costs incurred as a result of taking Purdue’s opioid products that were then 

passed on to them in the form of increased insurance premiums. Thus, the Private Insurance Class 

Plaintiffs’ claims are derivative of other insureds’ claims. These types of derivative claims by 

private insureds have routinely been rejected as too remote. See, e.g., Perry, 324 F.3d at 849 

(affirming dismissal of putative class action claims brought by insureds under a group health 

insurance plain claiming they paid increased premiums as a result of the tobacco companies’ 

actions). Further, the Private Insurance Class Plaintiffs’ claims for increased insurance premiums 

are even more remote than the claims asserted by insurance companies, unions, and welfare benefit 

funds, which courts have held cannot be brought as class actions. See, e.g., UFCW Local 1776,

620 F.3d at 134 (third-party payors could not demonstrate proximate cause by generalized proof);

Laborers Local 17 Health and Benefit Fund v. Philip Morris, Inc., 191 F.3d 229, 244 (2d Cir. 

1999) (holding “the economic injuries alleged” by the health and welfare benefit funds “are purely 

derivative of the physical injuries suffered by plan participants [from smoking] and therefore too 

remote as a matter of law for them to have standing to sue defendants”);13 Sidney Hillman Health 

                                                           
13 The Second Circuit also considered the fact that the State of New York had already sued Philip Morris, creating the 
threat of a double recovery. Laborers Local 17 Health and Benefit Fund, 191 F.3d at 241 (citing Holmes v. Sec.
Investor Prot. Corp., 503 U.S. 258, 269 (1992)). Notably, here, every state and several territories have asserted claims 
in this proceeding, and the claims by the Hospital Claimants, the Private Insurance Class Plaintiffs, and the IPSDs 
threaten a double recovery with those of the Public Claimants.
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Ctr. v. Abbott Labs., 873 F.3d 574, 578 (7th Cir. 2017) (affirming dismissal of RICO lawsuit by 

two welfare benefit plans that paid for members’ use of the drug Depakote after off-label marketing 

for lack of proximate cause).

It is noteworthy that the Second Circuit in UFCW Local 1776 rejected class certification 

on the plaintiffs’ theory that the defendant had misrepresented to doctors the risks and benefits of 

the drug taken by its insureds, a similar theory employed here by the Private Insurance Class 

Plaintiffs.14 The Court held that issues of reliance are not capable of proof on a class-wide basis.

620 F.3d 121, 134-6 (reversing district court’s class certification order). Accordingly, this Court 

should deny the class certification requested by the Private Insurance Class Plaintiffs.

Moreover, the claims asserted by the IPSDs suffer from the same defects as the claims 

asserted by the Hospital Claimants and the Private Insurance Class Plaintiffs. The IPSDs, a loosely 

defined group of public schools located in four states with vastly different inter- and intra-state 

funding structures, are seeking costs for special education of children who are born with neonatal 

abstinence syndrome after exposure to opioids in utero (“NAS Children”). The IPSDs lack 

standing to assert class action claims for the injuries suffered by the NAS Children, who are also 

                                                           
14 It appears that the Private Insurance Class proponents’ proposed class claim is based on guesswork instead of data 
despite this bankruptcy pending for 10 months.  Remarkably, the Private Insurance Class concede that they do not 
currently know the additional costs that they are seeking with the class claim, stating:

The precise costs imposed on the insurance ratepayer market are more nefarious 
because Purdue knows those costs are veiled by the inner workings of the 
insurance industry and rate-setting mechanisms that insurers keep shrouded in 
secrecy.  Because health insurance carriers 
refuse to voluntarily produce this information and facilitate the claims process, 
the Private Insurance Plaintiffs are serving subpoenas under Bankruptcy Rules 
9014 and 9016 in order to further substantiate their claims beyond the common 
sense reality that insureds pool the costs of medical treatment through insurance 
payments. 

Motion [ECF No. 1334], at 10.
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claimants in this matter.15 As discussed supra, the IPSDs, like the Hospital Claimants and the 

Private Insurance Class Plaintiffs, cannot establish proximate cause by class-wide proof. See 

supra, pp. 11-16; UFCW Local 1776, 620 F.3d at 134-6.16

Further, the claims by the IPSDs threaten a double recovery by asserting overlapping 

claims with both the Public Claimants, which provide funding for the IPSDs, and the NAS 

Children. The Second Circuit has warned against the risks of recognizing indirect claims, such as 

those presented here. In a leading case, the court stated that “recognizing claims by the indirectly 

injured would require courts to adopt complicated rules apportioning damages among 

plaintiffs removed at different levels of injury from the violative acts, in order to avoid the 

risk of multiple recoveries.” Laborers Local 17 Health and Benefit Fund v. Philip Morris, Inc.,

191 F.3d 229, 237 (2d Cir. 1999) (citing Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 269 

(1992)) (emphasis added). Permitting the IPSDs, the Hospital Claimants, and the Private Insurance 

Class Plaintiffs to proceed with class action proofs of claim will put this Court in precisely the 

position the Second Circuit sought to prevent by requiring the apportionment of “damages among 

                                                           
15 It is not clear how the IPSD class could be ascertained. The NAS Guardians represent that “the numbers [of NAS 
children] and what those numbers represent vary widely because there is no uniform standard for assessing and 
collecting data.” Motion [ECF No. 1362-1], at 7-8. As relief, the NAS Guardians seek creation of a registry of NAS 
children. Id. at 2. Given the differing ways that States fund education, including public education, without having an 
ascertained class, such a class will be unmanageable. For example, Florida’s funding calculations differ by county. 
See, e.g., http://fldoe.org/core/fileparse.php/7507/urlt/Fefpdist.pdf, at 9-10, 17 (last visited July 13, 2020). The 
individual variables of what support a student needs, his or her age, geography, and county demographics cause 
variations in how much funding the school districts receive for a student.

16 By contrast, individual states have both parens patriae and the statutory authority to bring claims on behalf of their 
citizens and are the proper parties to represent their constituents in this forum. See Laborers Local 17 Health and 
Benefit Fund, 191 F.3d at 243-44 (distinguishing cases brought by states and holding that, “in general, state cases are 
often distinguishable on the issue of proximate causation given the state's unique role relative to protection of its 
citizens . . . and certain state statutes that permit states to maintain actions on behalf of their citizenry “); Southeast 
Fla. Laborers Dist. Health & Welfare Tr. Fund v. Philip Morris, No. 97-8715-CIV-RYSKAMP, 1998 WL 186878, 
at *5 & n.5 (S.D. Fla. Apr. 13, 1998) (rejecting attempts by a private third-party payor – a union health care fund – to 
recover for injuries to health care recipients, expressly distinguishing the State’s “tobacco settlement.”). All of the 
states are present in this forum as part of the Public Claimants group.
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plaintiffs removed at different levels of injury.” Id. Accordingly, this Court should deny the 

Hospitals Claimants’, Private Insurance Class’s, and IPSD’s Motions.

4. The Claims of the Hospital Claimants, the Private Insurance Class Plaintiffs, 
and the Independent Public School Districts Are Inappropriate for Class 
Treatment Because Individual Issues Are Predominant.

In addition to the fatal flaws concerning the derivative and remote nature of the claims 

asserted by the Hospital Claimants, the Private Insurance Class Plaintiffs, and the Independent 

Public School Districts, class treatment is categorically unavailable for these claims due to the 

need to prove causation as to each of the respective patients, insureds or students, an inquiry 

necessarily requiring individualized determinations. See In re Motors Liquidation Co., 447 B.R. 

150, 158 (Bankr. S.D.N.Y. 2011) (“When resolution of class questions will still require case-by-

case analysis of facts with respect to each member of the class, class certification may not be 

appropriate.”).

Courts have routinely rejected similar claims for such causation and individualized proof 

problems. See, e.g., UFCW Local 1776 v. Eli Lilly and Co., 620 F.3d 121, 134 (2d Cir. 2010) 

(holding third-party payors cannot demonstrate proximate cause by generalized proof in a RICO 

claim against a pharmaceutical manufacturer alleging false marketing of the drug Zyprexa); see 

also United Food & Commercial Workers Cent. Pennsylvania & Reg’l Health & Welfare Fund v. 

Amgen, Inc., 2010 WL 4128490, at *1 (9th Cir. 2010) (affirming dismissal of third-party payors’ 

RICO lawsuit against pharmaceutical manufacturer based on lack of proximate cause because “the 

complaint proffered an attenuated causal chain that involved at least four independent links”); 

Southeast Laborers Health & Welfare Fund v. Bayer Corp., 2011 WL 5061645, at *9 (11th Cir. 

2011) (affirming dismissal of third-party payor’s RICO claim against pharmaceutical 

manufacturer because the plaintiff “failed to allege facts plausibly demonstrating that [it] would 
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have independently determined that Trasylol was not ‘medically necessary’ if Bayer had disclosed 

the allegedly suppressed material information”).

In a similar case, residents of Southern Sudan filed a lawsuit against the government of 

Sudan and a Canadian energy company alleging that they were the victims of various violations 

of international law. Presbyterian Church of Sudan v. Talisman Energy, Inc., 226 F.R.D. 456, 457 

(S.D.N.Y. 2005). The judge denied class certification because the plaintiffs would have to show 

with respect to each individual class member that the injuries for which they were claiming 

damages were actually caused by the alleged crimes against humanity. Id. at 482. To conduct such 

an inquiry, facts individual to each attack would have to be determined.  Id.  The Court further 

stated that given the need for evidence of causation, and the allegations involving hundreds of 

thousands of class members, hundreds of individual attacks, the massive geographic area involved, 

and the six-and-a-half year time period, “[t]he challenge of presenting that individualized proof on 

behalf of thousands of class members, even if it were logically feasible, will quickly dominate the 

proof regarding the common issues.” Id. at 482-83.

Similarly, in the bankruptcy case of In re Motors Liquidation, 447 B.R. 150, the Court 

denied class certification because it found that the common issues presented in this case did not 

predominate over the individual issues.  Id. at 159.  Claimants had sought relief on behalf of 

thousands of South Africans who had allegedly suffered distinct injuries over multiple decades. 

Id. The court determined that it would be too difficult to establish causation and the requisite intent 

and that the simpler alternative would be to have individual claimants “tell” their story to the court. 

Id. at 163. The Court further stated that “to proceed on a class action basis, I'd have to choose 

between holding one or more trials of extraordinary complexity, on the one hand, or taking 

inappropriate shortcuts as to individual issues of wrongful conduct, causation and requisite purpose 
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and assistance, on the other … [and] any shortcuts that would have to be taken to make class action 

treatment superior as an administrative matter would have to come at the expense of due process 

concerns.” Id. at 163.

Here, burdensome and time-consuming discovery and individual proof would be required 

for the patients, insureds, and students upon whose injuries the Hospital Claimants, the Private 

Insurance Class Plaintiffs, and the IPSDs must rely, demonstrating that the claims of each of these 

groups are completely inappropriate for class treatment.

Moreover, the extraordinary class action relief sought here only highlights the 

inappropriate nature of the request made by the Hospital Claimants, the Private Insurance Class 

Plaintiffs, and the IPSDs. See, e.g., Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 622-4 (1997) 

(Requirement of predominance for certification of class action was not met because of individual 

issues surrounding asbestos exposure, with Court noting that “’[c]lass members were exposed to 

different asbestos-containing products, for different amounts of time, in different ways, and over 

different periods. Some class members suffer no physical injury or have only asymptomatic pleural 

changes, while others suffer from lung cancer, disabling asbestosis, or from mesothelioma....’”); 

see also Moore v. PaineWebber, Inc., 306 F.3d 1247 (2d Cir. 2002) (affirming district court’s 

denial of motion for class certification where individual misrepresentations made in insureds’ 

fraud action were not shown to be uniform to the putative class members); In re Am. Med. Sys., 

Inc., 75 F.3d 1069 (6th Cir. 1996) (Common issues did not predominate in class action involving 

defective penile implants.). 

WHEREFORE, Florida respectfully requests that this Court enter an order denying the 

Hospital Claimants, the Private Insurance Class Plaintiffs, the Independent Public School Districts,
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the NAS Guardians, and the Cheyenne and Arapaho Tribes leave to file any motions for class 

relief.

Respectfully submitted, this 15th day of July 2020.

Dated: July 15, 2020

New York, New York
By: /s/ Christopher Spuches

AGENTIS PLLC
55 Alhambra Plaza, Suite 800
Coral Gables, Florida 33134
Telephone: (305) 722-2002
Christopher Spuches (N.Y. Bar No. 284653) 
Robert P. Charbonneau (admitted pro hac vice)

ASHLEY MOODY
Florida Attorney General
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John Guard
Patricia A. Conners 
Russell S. Kent 

Attorneys for the State of Florida 
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The Honorable John Thune 
Senate Majority Leader
United States Senate SD-511 
Washington, DC 20510 

The Honorable Chuck Schumer 
Senate Democratic Leader
United States Senate
322 Hart Senate Office Building 
Washington, DC 20510 

Via Email and U.S. Mail 

Re: Pass the HALT Fentanyl Act (H.R. 27/S.B. 331) 

Dear Majority Leader Thune and Democratic Leader Schumer: 

Despite the decades-long proliferation of fentanyl analogues and the obvious problems 
with the then-current mechanisms for prosecution of fentanyl-analogue traffickers, it was not until 
2018 that the Drug Enforcement Administration (DEA) classified fentanyl analogues as Schedule 
I drugs, and only then on a temporary basis.1 As that temporary scheduling came to an end, 
however, Congress failed to take the responsible course and schedule them permanently.2 Instead, 
fentanyl analogues’ status as Schedule I drugs has become a political plaything in Congress and 

1 Sarah N. Lynch, U.S. lawmakers seek permanent ban on illicit types of fentanyl, Reuters (Mar. 7, 2022), 
https://tinyurl.com/28wbzxx4. 
2 See, e.g., National Association of Attorneys General, Deadly Fentanyl Loophole Should be Closed by Passing 
Federal Legislation Endorsed by State and Territory Attorneys General (Aug. 23, 2018), 
https://tinyurl.com/5bkx5nke (bipartisan group of 52 state and territory attorneys general urging Congress to 
permanently schedule fentanyl analogues).

Commonwealth of Virginia
Office of the Attorney General

Jason S. Miyares
Attorney General
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Richmond, VA 23219

(804) 786-2071

State of Iowa
Office of the Attorney General

Brenna Bird
Attorney General

1305 E. Walnut St.
Des Moines, IA 50263

(515) 823-9117

February 12, 2025
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remains at the mercy of repeated temporary extensions, the most recent of which will expire less 
than two months from now—on March 31, 2025.3  

 
Placing fentanyl analogues on Schedule I is the correct move, but it must be done 

permanently. To ensure that law enforcement can continue to prosecute the sale and use of illicit 
fentanyl analogues, the undersigned Attorneys General of 25 States respectfully ask the Senate to 
permanently schedule all current and future fentanyl analogues as Schedule I drugs by passing the 
vital HALT Fentanyl Act (H.R. 27/S.B. 331) as soon as possible. The House of Representatives 
recently passed this bill with an overwhelming bipartisan majority. The Senate should do the same 
to the bipartisan bill co-sponsored by Senators Chuck Grassley, Bill Cassidy, and Martin Heinrich. 

 
The United States is experiencing a cataclysmic surge of overdose deaths due to the lethal 

amounts of fentanyl and fentanyl-related substances that cross the southwestern land border 
unimpeded. Each year, fentanyl and fentanyl analogues kill Americans at a rate that rivals World 
War II or the Civil War. In 2023, drug overdoses killed more than 100,000 Americans, and 
synthetic opioids like fentanyl caused 69% of those overdose deaths.4 The HALT Fentanyl Act 
will provide permanent tools to help staunch the damage caused by fentanyl analogues’ incursion 
into the United States. 

 
 The cause of this fentanyl scourge is clear: Mexican drug cartels, including the Sinaloa 
Cartel and the Jalisco New Generation Cartel, import dangerous raw materials from China, use 
them to produce deadly synthetic opioids at low cost, and unlawfully transport those opioids across 
the U.S. border.5 In FY2024, U.S. Customs and Border Protection seized 21,889 pounds of cartel-
smuggled fentanyl crossing into the United States.6 That is enough fentanyl to kill the entire 
population of the United States fourteen times over.7  
 

The federal government’s response to this existential threat under the Biden Administration 
was woefully deficient. As fentanyl poured over the United States-Mexico border, the Department 
of Homeland Security chose to eliminate8 the very program designed to prevent transnational 
criminal organizations and gangs from exploiting migrants “to bring drugs, violence, and illicit 
goods into American communities.”9 Indeed, the Biden Administration’s abject refusal to secure 
our border—one of the basic duties of any government—was a direct cause of this crisis.    

 
Even more fundamentally, however, the federal government has not equipped law 

enforcement with the tools needed to prosecute the sale and use of illicit fentanyl analogues. 

 
3 See American Relief Act, Pub. L. No. 118-158 (2024). 
4 Centers for Disease Control National Center for Health Statistics, U.S. Overdose Deaths Decrease in 2023, First 
Time Since 2018 (May 15, 2024), https://tinyurl.com/3wn6k44y. 
5 U.S. Drug Enforcement Administration, Fentanyl Deaths Climbing, DEA Washington Continues the Fight (Feb. 16, 
2022), https://tinyurl.com/356khj7f. 
6 U.S. Customs and Border Protection, Drug Seizure Statistics (Jan. 14, 2025), https://tinyurl.com/4vhmrkyn.  
7 U.S. Drug Enforcement Administration, Facts about Fentanyl, https://tinyurl.com/bdhypctr (noting that one 
kilogram of fentanyl is enough to kill 500,000 people). 
8 See U.S. Department of Homeland Security, Termination of the Migrant Protection Protocols (MPP) (Oct. 29, 
2021), https://tinyurl.com/4uvc98ts. 
9 U.S. Department of Homeland Security, Migrant Protection Protocols (Jan. 24, 2019), 
https://tinyurl.com/5ywfmhhj. 
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Controlled substances are divided into five schedules under the Controlled Substances Act based 
on whether they have a currently accepted medical use in treatment in the United States, their 
relative abuse potential, and their likelihood of causing dependence when abused.10 DEA has 
classified fentanyl itself as a Schedule II drug because of its high potential for abuse yet accepted 
medical use for the treatment of certain cancer patients.11 But fentanyl is only part of the problem: 
the federal government has not similarly addressed illicit fentanyl analogues, even though these 
analogues have no medical use and are more lethal than fentanyl, as evidenced by the higher rate 
of death and serious bodily injury resulting caused by their use.12 

 
Fentanyl was first synthesized in 1960 as a medicine for treating pain, and was approved 

by the U.S. Food and Drug Administration as an intravenous anesthetic in 1972.13 Fentanyl 
analogues—drugs that are developed to imitate fentanyl, but are not chemically identical—soon 
appeared.14 Fentanyl analogues “quickly bec[a]me just as deadly” as fentanyl itself: “by the mid 
to late 1980s, over ten analog[ue]s were identified on the black market and were reported to be 
responsible for overdoses related to laced heroin.”15 

 
Fentanyl analogues pose a unique enforcement problem: although fentanyl itself is a 

Schedule II drug, fentanyl analogues’ “chemical make-up, once easily altered, is no longer banned 
by law.”16 This “begins a game of cat and mouse: federal agents race to identify and ban the 
analog[ue]s while chemists continue to make new ones.”17 These unique characteristics made 
analogue-by-analogue remediation efforts impossible. For instance, DEA exercised its temporary 
scheduling authority under 21 U.S.C. § 811(h) to place temporarily into Schedule I dozens of 
synthetic drugs, several of which are fentanyl analogues.18 But, as Deputy Attorney General Rod 
J. Rosenstein explained, Chinese fentanyl distributors would “take advantage of the fact that the 
fentanyl molecule can be altered in numerous ways to create a fentanyl analogue that is not listed 
as illegal under U.S. [] law; when regulators are able to identify the new fentanyl and make it 
illegal, the distributors quickly switch to a new, unlisted fentanyl analogue.”19 

 
Prosecution under the Analogue Act, 21 U.S.C. § 813, fared no better. The Analogue Act 

ostensibly provides that a controlled substance analogue shall “to the extent intended for human 
consumption, be treated, for the purposes of any Federal law as a controlled substance in schedule 

 
10 U.S. Department of Justice Drug Enforcement Administration, Drug Scheduling (Jul. 10, 2018), 
https://tinyurl.com/3hp6xvbr. 
11 Chris Battiloro, Fentanyl: How China’s Pharmaceutical Loopholes are Fueling the United States’ Opioid Crisis, 
46 Syracuse J. Int’l. L. & Com. 343, 370 (2019). 
12 United States Sentencing Commission, Fentanyl and Fentanyl Analogues: Federal Trends and Trafficking 
Patterns (Jan. 2021), at 5, https://tinyurl.com/yfh64us2. 
13 Agneta Hendershot, Solving the Fentanyl Problem Beyond the Border: A Call for an International Solution, 9 
Penn St. J. L. & Int’l Aff. 216, 223–24 (2020). 
14 Id. at 224. 
15 Ibid. (quotation marks omitted). 
16 Ibid. (quotation marks omitted). 
17 Ibid. (quotation marks omitted). 
18 Rachel L. Rothberg & Kate Stith, Fentanyl: A Whole New World?, 46 J. L. Med. & Ethics 314, 319 (2018). 
19 U.S. Dep’t of Justice, Deputy Attorney General Rod J. Rosenstein Delivers Remarks on Enforcement Actions to 
Stop Deadly Fentanyl and Other Opiate Substances from Entering the United States (Oct. 17, 
2017), https://tinyurl.com/3pfzr8tf. 
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I.”20 Although unlisted fentanyl analogues are arguably already banned under the Analogue Act, 
prosecution under that statute is difficult.21 In order to convict fentanyl-analogue traffickers, 
prosecutors must prove that the new analogue is “intended for human consumption” and 
“substantially similar” to an already listed substance.22 This often results in a legal dispute between 
conflicting scientific expert witnesses testifying to the chemical structure of the drugs in dispute.23

Placing fentanyl analogues on Schedule I must be done permanently. Permanent 
scheduling allows the criminal prosecution of anyone caught possessing, distributing, or 
manufacturing illicit variations of the drug—“a task previously burdensome for prosecutors”—
without the uncertainty of whether the temporary authorization will expire during the 
prosecution.24 Permanently changing the scheduling of fentanyl analogues “would eliminate 
lengthy litigation and permit prosecutors to quickly remove those involved in the illicit narcotic 
market from the streets.”25 Such legislative action “would allow authorities to keep pace with 
clandestine labs attempting to bypass regulations by altering the chemical structures of controlled 
substances.”26

The fentanyl crisis has devastated many American communities, families, and lives, 
including those in our respective States. This national catastrophe requires a serious federal 
solution. Permanently scheduling fentanyl analogues as Schedule I drugs will allow the federal 
government to engage resources thus far underutilized in the fight against the fentanyl epidemic, 
putting drug cartels and traffickers on notice and saving American lives. We urge you to take up 
and pass the HALT Fentanyl Act as soon as possible.

Sincerely, 

Jason S. Miyares Brenna Bird
Attorney General of Virginia Attorney General of Iowa

20 21 U.S.C. § 813.
21 Rothberg & Stith, A Whole New World, supra n.18, at 319; see also McFadden v. United States, 576 U.S. 186, 
191–95 (2015) (describing a multi-pronged, complicated mens rea requirements for conviction).
22 21 U.S.C. §§ 802(32), 813.
23 Battiloro, China’s Pharmaceutical Loopholes, supra n.11, at 370.
24 Ibid.
25 Ibid.
26 Ibid.
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Steve Marshall
Attorney General of Alabama

Tim Griffin
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John Guard 
Acting Attorney General of Florida 

Chris Carr
Attorney General of Georgia

Raúl R. Labrador 
Attorney General of Idaho

Rusell M. Coleman
Attorney General of Kentucky

Liz Murrill
Attorney General of Louisiana  

Lynn Fitch 
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Austin Knudsen 
Attorney General of Montana 

Mike Hilgers
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Drew Wrigley
Attorney General of North Dakota  

Dave Yost
Attorney General of Ohio 
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Gentner Drummond 
Attorney General of Oklahoma 

Dave Sunday 
Attorney General of Pennsylvania 

Alan Wilson
Attorney General of South Carolina 

Marty Jackley
Attorney General of South Dakota 

Jonathan Skrmetti 
Attorney General of Tennessee

Ken Paxton 
Attorney General of Texas
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Attorney General of Utah
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February 10, 2025

Brandon L. Taylor, Director
Office of Disease Prevention and Health Promotion
Office of the Assistant Secretary for Health 
Department of Health and Human Services 
1101 Wootton Parkway, Suite 420 
Rockville, MD 20852

Dr. Tameka Owens, Acting Administrator
Food and Nutrition Service
Department of Agriculture 
Braddock Metro Center II
1320 Braddock Place
Alexandria, VA 22314

Submitted electronically via Regulations.gov

Re: Comments of the States of Nebraska, Alabama, Arkansas, Florida, Georgia, 
Idaho, Iowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana,
North Dakota, Ohio, Oklahoma, South Carolina, South Dakota, Tennessee, 
Texas, Utah, West Virginia, and Wyoming on the Request for Public Comments 
on the Scientific Report of the 2025 Dietary Guidelines Advisory Committee
[HHS-OASH-2024-0017-0001], 89 Fed. Reg. 99883 (Dec. 11, 2024).

Dear Director Taylor and Acting Administrator Owens:

You recently issued a notice of opportunity for public comment on the Scientific Report of 
the 2025 Dietary Guidelines Advisory Committee. As you know, the Scientific Report forms the 
basis for the “Dietary Guidelines for Americans” that the Secretary of Health and Human Services 
and the Secretary of Agriculture publish jointly every five years. See 7 U.S.C. § 5341(a)(1); id. 
§ 5302(9). The Advisory Committee that prepared the report was appointed by the Biden-Harris 
Administration. Their recommendations, particularly with respect to limiting beef consumption,
are anti-scientific and potentially harmful. This Administration has the opportunity to correct the 
Advisory Committee’s errors before the dietary guidelines become final. Nebraska and 22 other 
States write to provide our objections to the Scientific Report prepared by appointees of the Biden-
Harris Administration.



2 
 

 
To be clear at the outset: the Unites States’ government’s attempt to influence the food 

choices of Americans has been an abject failure. Since 1970s, the federal government has 
published the Dietary Guidelines for Americans, which serve as the “cornerstone of Federal food 
and nutrition guidance.”1 The dietary guidelines are the government’s way of directly involving 
itself in how Americans fill our grocery carts and what is on the menu in our nation’s school 
cafeterias.  
 

Only a brief look at the history of the guidelines makes clear that they have given 
Americans poor guidance. For example, the dietary guidelines used to advise the public that 
“[c]arbohydrates are especially helpful in weight-reduction diets.”2 Indeed, the original food 
pyramid recommended that adults consume between 6 and 11 servings of bread, cereal, rice, and 
pasta every single day.3 But research (and common sense) strongly suggest that a diet heavy in 
carbohydrates can lead to insulin resistance, a hallmark of type-2 diabetes. Doubling-down on this 
bad advice, the guidelines at one point stated “[d]iets high in sugars have not been shown to cause 
diabetes.”4 We now know that those statements and recommendations are not only anti-scientific 
but are actively harmful.5 
 

Rather than help Americans lead healthier lives, the issuance of the guidelines has 
corresponded with a dramatic decline in the overall health of our nation’s citizens. This is 
particularly seen in the alarming rise in obesity rates across the country. Just over a decade ago, 
not a single State had an adult obesity rate above 35 percent.6 Today, 22 States bear that unhealthy 
distinction.7 Nationally, nearly 42 percent of American adults and one in five American children 
are obese.8 This dramatic rise in obesity rates has corresponded with a shocking rise in type-2 
diabetes. In the past decade, type-2 diabetes in adults has increased by almost 20 percent.9 The 
problem is even worse among children. Since the Covid-19 pandemic, type-2 diabetes rates among 

 
1 History of the Dietary Guidelines, Dietary Guidelines for Americans, https://perma.cc/7ZL9-GHVX. 
2 U.S. Dep’t of Health and Hum. Servs. & U.S. Dep’t of Ag., Dietary Guidelines for Americans, 1985, at 
17 (1985). 
3 See U.S. Dep’t of Ag., A Brief History of the USDA Food Guides 2 (May 2024), https://perma.cc/2RS2-
DKYE. 
4 U.S. Dep’t of Health and Hum. Servs. & U.S. Dep’t of Ag., Dietary Guidelines for Americans, 1990, at 
22 (1990). 
5 E.g., Mark t. Cucuzzella, A Low-Carbohydrate Survey: Evidence for Sustainable Metabolic Syndrome 
Reversal, 2 J. of Insulin Resistance 1 (2017); Samir Faruque, et al., The Dose Makes the Poison: Sugar 
and Obesity in the United States – A Review, 69 Polish J. of Food & Nutrition Sci. 219 (2019); Emily J. 
Endy, Added Sugar Intake Is Associated with Weight Gain and Risk of Developing Obesity over 30 Years: 
The CARDIA Study, 34 Nutrition, Metabolism & Cardiovascular Diseases 466 (2024); Yi Wan, et al., 
Association Between Changes In Carbohydrate Intake And Long Term Weight Changes: Prospective 
Cohort Study, BMJ 382:e073939, at 1 (Sept. 27, 2023). 
6 Molly Warren, et al., Trust for America’s Health, The State of Obesity 2023: Better Policies for a 
Healthier America 6 (Sept. 2023). 
7 Id.  
8 Id. at 5. 
9 Leigh Hataway, Type 2 Diabetes Increased by Almost 20% Over a Decade, UGA Today (Aug. 20, 
2024), https://perma.cc/V7B9-WRFD. 
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children have climbed a staggering 62 percent.10 Obesity, often caused by bad dietary choices, is 
the number one risk factor for developing type-2 diabetes.11 
 

The dietary recommendations in the Scientific Report prepared under the Biden-Harris 
Administration will age as poorly as—if not worse than—the recommendations in years past. 
While we take issue with the dietary guidelines as a whole, Nebraska and 22 other States object to 
two specific aspects of this year’s Scientific Report: (1) its downplaying the importance of beef 
and other animal-based sources of protein, and (2) its “review of scientific evidence through a 
health equity lens.” Part A, at 11.  

 
The Advisory Committee’s criticism of red meat as a primary source of protein ignores a 

vast scientific literature that touts the importance of beef and other animal-based sources of protein 
to healthy anatomical functioning, a recommendation that will serve only to exacerbate the very 
problems the previous guidelines have already created. And the Advisory Committee’s express 
use of race and non-medical factors in reviewing the scientific literature conflicts with the factors 
Congress enumerated for consideration in preparing the dietary guidelines. 

 
I.  The Advisory Committee Overlooked the Benefits of Animal-Based Sources of 

Protein Like Beef in a Healthy Diet 
 

The Advisory Committee’s ill treatment of animal-based sources of protein are 
unwarranted by the evidence. The Scientific Report recommends that the Secretaries advise the 
public to “[l]imit consumption of red and processed meats.” Part D, ch. 2, at 26. In a radical 
departure from previous dietary guidelines, the Advisory Committee further “proposes 
reorganizing the order of the Protein Foods Group to list Beans, Peas, and Lentils first, followed 
by Nuts, Seeds, and Soy products, then Seafood, and finally Meats, Poultry, and Eggs.” Id. This is 
shortsighted. 
 

First, animal sources of food—especially beef—are an incredibly important to a healthy 
diet, as they are the best sources of protein in existence. “Proteins are the building blocks of life.”12 
Sufficient protein consumption is therefore a staple of a healthy diet. Protein helps our bodies build 
and retain muscle, support healthy bone mass, and suppress hunger.13 Due to its high protein 
content, beef also plays a significant role in promoting satiety, which helps control hunger and 
manage weight.14 On the other hand, a diet with deficient protein intake contributes to poor growth 
in childhood and adolescence, cardiovascular dysfunction, and an increased risk of infectious 

 
10 Mary Van Beusekom, Type 2 Diabetes Rates in US Youth Rose 62% After COVID Pandemic Began, 
Study Suggests, CIDRAP (Sept. 22, 2023), https://perma.cc/TD54-T4FX. 
11 See Diabetes, FamiliyDoctor.org (Nov. 2024), https://perma.cc/S2S7-L38Q. 
12 Stefania Manetti, Protein in Diet, MedlinePlus (updated Apr. 13, 2023), https://perma.cc/5WVG-
XAU4. 
13 Alisa Bowman, Can You Consume Enough Protein on a Plan-Based Diet?, Mayo Clinic (Aug. 30, 
2024), https://perma.cc/TV9H-2WZY. 
14 See High-Satiety Meat, Poultry & Eggs: The Best Options, Diet Doctor, https://perma.cc/2GTN-URTK. 
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disease.15 Despite its well-known and widely accepted importance, a nutrition expert at the Mayo 
Clinic has identified protein as “probably the nutrient most people tend to undereat.”16 

 
The best source of protein comes from red meats like beef. A single three-ounce serving of 

beef contains approximately 22 grams of protein.17 Given a daily dietary intake of 2000 calories, 
a single three-ounce serving of beef could provide almost half the protein a person needs in a day.18 
To consume the same amount of protein through a non-beef substitute, a person would need to 
consume, for example, three cups of quinoa, six and a half tablespoons of peanut butter, or nearly 
two cups of black beans.19 Eating such large amounts of beef substitutes to reach the same protein 
intake as a single serving of beef would require consuming up to four times as many calories.20 It 
also could include a higher number of carbohydrates.  

 
The reason that “meats” like “beef, goat, lamb, pork, and game meat” and “eggs” appear 

at the top of the recommended protein foods in the 2020 dietary guidelines is that these animal-
based foods are packed full of protein and limit unnecessary calories.21 Researchers have cautioned 
about the inferiority of plant-based protein consumption as compared to diets where protein is 
consumed through animal sources.22 In addition to beef, eggs are also a “nutrient-dense food[].” 
Part D, ch. 9, at 1. Indeed, the Advisory Committee itself notes that eggs help to ensure sufficient 
choline intake, an “essential nutrient for methyl metabolism, cholinergic neurotransmission (which 
is involved in memory and muscle control), cell membrane signaling, and lipid and cholesterol 
transport and metabolism,” and that vegan diets make it “challenging to achieve” proper choline 
levels. Part D, ch. 1, at 47. The scientific report’s downplaying of both meat and eggs makes it 
more difficult to achieve sufficient intake of macronutrients like protein and micronutrients like 
choline. As compared to lentils, beef and eggs are also a safer choice. Raw legumes are responsible 
for approximately 20 percent of all food poisoning cases worldwide, and the lectins in legumes 
can cause long-term digestive tract problems.23 

 
The building blocks of protein, amino acids, are plentiful in animal-based sources of 

protein like beef. Amino acids like leucine, lysine, methionine, and tryptophan play important roles 
in different metabolic functions, including skeletal muscle development, insulin secretion, and 

 
15 See Guoyao Wu, Dietary Protein Intake and Human Health, 7 Food & Function 1251, 1251, 1255 
(2016). 
16 Bowman, supra note 13 (quoting Dr. Andrew R. Jagim, Ph.D.).  
17 Nutrition Facts: Beef, Ground, 90% Lean Meat / 10% Fat, Patty, Cooked, Broiled, 1 Serving (3 oz), 
Univ. of Rochester Med. Ctr., https://perma.cc/5LCV-8NP2. 
18 See David M. Klurfeld, What Is the Role of Meat in a Healthy Diet?, Animal Frontiers, July 2018, at 5, 
6. 
19 The Power of Beef’s Protein, Beef Checkoff, https://www.beefitswhatsfordinner.com/nutrition/beef-
protein (last visited Jan. 24. 2025).  
20 Id.  
21 U.S. Dep’t of Health and Hum. Servs. & U.S. Dep’t of Ag., Dietary Guidelines for Americans, 2020–
2025, at 29 (Dec. 2020). 
22 See Steven R. Hertzler, Plant Proteins: Assessing Their Nutritional Quality And Effects On Health And 
Physical Function, 12 Nutrients 3704 (2020). 
23 Karthik Kumar, Why Are Lentils Bad for You?, MedicineNet (Apr. 14, 2021), https://perma.cc/8G2Q-
G489.  
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maintaining proper levels of the neurotransmitter, serotonin.24 Animal-based sources of protein 
contain all essential amino acids in sufficient amounts, while nearly all plant-based sources of 
protein do not.25 The Scientific Report even seems to acknowledge that meat-based sources of 
protein are superior in many ways to plant-based protein. The Advisory Committee notes that 
“both plant-based and animal-based foods contribute to protein intake, but the nutrient profiles for 
each can differ substantially.” Part D, ch. 2, at 1. Scientific studies bear this out. One study 
concluded that “[s]everal lines of evidence show that animal-source protein has a greater 
nutritional value than plant-source protein to sustain skeletal-muscle mass.”26 And another found 
that, as compared to soy-based patties, beef patties were much more effective at stimulating 
“muscle protein synthesis”—a process that “plays a crucial role in the metabolic health of skeletal 
muscle by renewing older, less functional muscle protein fibers with better-functioning fibers.”27 

 
In addition to its protein and satiety benefits, beef is an indispensable source of 

micronutrients like vitamins and minerals. Iron, zinc, potassium, selenium, vitamin B6, vitamin 
B12, thiamin, riboflavin, and niacin are all essential to a healthy diet, and all of those are found in 
beef, goat, lamb, and pork.28 Iron, zinc, and B vitamins in particular are important to healthy 
cognitive development and maintenance in children and adults.29 Given its high iron content, red 
meat consumption serves as a straightforward way to help the 1.2 million children in the United 
States who have anemia, and the teenage girls and pregnant women who are at a higher risk of 
anemia.30 Micronutrients are also more bioavailable in meat than they are in non-meat sources; 
this means that the proportion of ingested nutrients utilized for metabolic functions is greater in 
meat than it is for plants.31 

 
All these benefits of beef are especially pronounced for vulnerable populations. Studies 

show that babies who are six months to one year old benefit from the iron, zinc, and protein that 

 
24 KatieRose McCullough, A Guide to Meat Processing for the Nutrition Community 8, 
https://perma.cc/RB8D-ATLV.  
25 What Are Complete Proteins?, Cleveland Clinic (Dec. 6, 2022), https://perma.cc/BR9C-DZZW. 
26 Wu, supra note 15, at 1258. 
27 David D. Church et al., The Anabolic Response to a Ground Beef Patty and Soy-Based Meat 
Alternative: A Randomized Controlled Trial, 120 Am. J. of Clinical Nutrition 1085, 1085 (2024).  
28 See Gita Sharma et al., Contribution of Meat to Vitamin B(12), Iron and Zinc Intakes in Five Ethnic 
Groups in the USA: Implications for Developing Food-Based Dietary Guidelines, 26 J. Hum. Nutrition 
Diet 156 (2013). See generally Institute of Medicine, National Academy of Sciences, Dietary Reference 
Intakes for Vitamin A, Vitamin K, Arsenic, Boron, Chromium, Copper, Iodine, Iron, Manganese, 
Molybdenum, Nickel, Silicon, Vanadium, and Zinc. (2001); Institute of Medicine, National Academy of 
Sciences, Dietary Reference Intakes for Vitamin C, Vitamin E, Selenium, and Carotenoids (2000); 
Institute of Medicine, National Academy of Sciences, Dietary Reference Intakes for Thiamin, Riboflavin, 
Niacin, Vitamin B6, Folate, Vitamin B12, Pantothenic Acid, Biotin, and Choline (2000). 
29 Frequently asked questions about beef nutrition, Beef Checkoff, 
https://www.beefitswhatsfordinner.com/nutrition/beef-faqs (last visited Jan. 24, 2025). 
30 See Cattlemen’s Beef Bd. & Nat’l Cattlemen’s Beef Ass’n, Beef in the Early Years: A Research Brief 
Detailing Beef as a Complementary First Food 5 (2021), https://perma.cc/NR4Y-FJ7E; see also Meghan 
F. Raleigh et al., Anemia in Infancts and Children: Evaluation and Treatment, 110 Am. Family Physician 
612, 612 (2024). 
31 See Sylvia M. S. Chungchunlam & Paul J. Moughan, Comparative Bioavailability of Vitamins in 
Human Foods Sourced from Animals and Plants, 64 Food Science & Nutrition 11,590 (2024).  
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beef and other meat provide as first complements to breast milk or formula.32 As mentioned, the 
micronutrients in beef and animal sources of food are also integral to healthy childhood 
development on a number of fronts, including physical growth and cognitive development.33 The 
Scientific Report adds that, for children, “nutrients such as protein, phosphorus, and magnesium 
are critical for bone mineral development.” Part D, ch. 10, at 10. The Advisory Committee also 
recognizes that “23 percent of females ages 14 through 18 years have intakes of protein below the 
[estimated average requirement].” Part D, ch. 1, at 55. Swapping lamb for lentils will do nothing 
to close that gap. For pregnant women, beef is a prime dietary choice to ensure that mothers are 
consuming enough protein and essential micronutrients.34 And for seniors, protein consumption 
helps to prevent the loss of lean muscle mass that occurs with age.35 Part D, ch. 1, at 52. Switching 
out pork for peas for these populations will make it harder for them to achieve the protein and 
micronutrient levels they need. 

 
The Advisory Committee ignored these benefits of beef based on a solitary thread—a 

singular interest in reducing saturated fat. See Part D, ch. 4, at 2. In doing so, the Advisory 
Committee isolated a single nutrient in red meat and recommended that its consumption be limited 
based on its saturated fat content alone. The implication of the Advisory Committee’s laser focus 
on saturated fat is that red meat leads to bad health care outcomes. That implication is not 
warranted. To start, the Advisory Committee’s assumption that saturated fat and heart disease are 
inextricably linked may not be true.36 A recent study concluded that “the conceptual model of 
dietary saturated fat clogging a pipe is just plain wrong” and that there is “no association between 
saturated fat consumption” and coronary heart disease and type-2 diabetes in healthy adults.37 In 
addition, beef has independent and unique nutritional value that is unmatched by other foods at 
both the macro- and micronutrient levels. Chief among the many benefits of beef as compared to 
other foods is its extremely high protein content. Not only are animal-based sources of protein 
nutritious. Humans have been eating meat for millennia.38 Eating beef has been, and should 
continue to be, a staple of a healthy human diet.  

 
In sum, plant-based sources of protein cannot replace animal-based sources as the primary 

source of protein. At both the macro- and micronutrient levels, beef, goat, lamb, and pork have 
 

32 Supra note 17, at 9. 
33 See Suzanne P. Murphy & Lindsay H. Allen, Nutritional Importance of Animal Source Foods, 133 J. 
Nutrition 3923 (2023).  
34 Sanjiv Agarwal & Victor L. Fulgoni III, Contribution of Beef to Key Nutrient Intakes and Nutrient 
Adequacy in Pregnant and Lactating Women: NHANES 2011–2018 Analysis, 16 Nutrients 981 (2024).  
35 See Jeanette M. Beasly, et al., The Role of Dietary Protein Intake in the Prevention of Sarcopenia of 
Aging, 28 Nutrition in Clinical Prac. 684 (2013); see also Sanjiv Agarwal & Victor L. Fulgoni III, Beef 
Consumption Is Associated with Higher Intakes and Adequacy of Key Nutrients in Older Adults Age 60+ 
Years: National Health and Nutrition Examination Survey 2011–2018 Analysis, 16 Nutrients 1779 
(2024). 
36 See, e.g., Gregory Ferenstein, I Lost Weight by Eating Lots of Bacon and Cream. Here’s a Scientific 
Explanation for Why, Vox (Jan. 6, 2015), https://perma.cc/6UJU-KTCP. 
37 Aseem Malhotra, Saturated Fat Does Not Clog the Arteries: Coronary Heart Disease Is a Chronic 
Inflammatory Condition, The Risk of Which Can Be Effectively Reduced from Healthy Lifestyle 
Interventions, 51 British J. of Sports Med. 1111 (2017). 
38 Tess Joosse, Meet the Scientist Studying How Humans Started Eating Meat, Smithsonian Magazine 
(Dec. 9, 2021). 



7

dietary benefits that plants simply do not. The Secretaries should reject the Advisory Committee’s 
recommendation and retain meat as the first listed food in that group. 

II. The Advisory Committee Wrongly Considered Non-Scientific, Non-Medical Factors

Beyond botching the benefits of beef, the Advisory Committee exceeded the bounds of its 
authority by considering factors that Congress did not intend it to. The Advisory Committee was 
chartered to help the Secretary of Health and Human Services and Secretary of Agriculture fulfill 
their statutory duty to publish the Dietary Guidelines for Americans. See 7 U.S.C. § 5341(a)(1); 
Charter, 2025 Dietary Guidelines Advisory Committee (Dec. 9, 2022), https://perma.cc/3GN7-
WNFT. Congress deemed that the “information and guidelines contained in” the dietary guidelines 
“shall be based on the preponderance of the scientific and medical knowledge which is current at 
the time the report is prepared.” Id. § 5341(a)(2). Under the statute, the Secretaries—and, by 
extension, the Advisory Committee—can consider only current scientific and medical information 
in preparing the dietary guidelines.

Yet the Advisory Committee reached well beyond the current scientific and medical 
literature in the Scientific Report. The report unapologetically “considered factors such as race, 
ethnicity, socioeconomic position, and culture” and “examined relationships between diet and 
health across the lifespan through a health equity lens.” Scientific Report at 1, 4. The report is also 
replete with “green callout boxes with the health equity icon” that “highlight examples of where 
health equity considerations strongly factored into the Committee’s conclusions.” Part B, ch. 2, at 
1–2. Any data or study reviewed through a health equity “lens” is contrary to the plain text of 
section 5341(a)(2). The Advisory Committee’s use of health equity is also arbitrary and capricious 
under the Administrative Procedure Act because the Advisory Committee “relied on factors which 
Congress has not intended it to consider.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). For these reasons, any analysis in the Scientific Report 
that is based on health equity framework should be ignored in the Dietary Guidelines for 
Americans, 2025–2030.

III. Conclusion

This Administration has the opportunity to correct the anti-scientific dietary 
recommendations of the Biden-Harris Administration. The Secretaries should reject the Advisory 
Committee’s recommendation to limit the consumption of red meat and any analysis based on 
health equity considerations in publishing the Dietary Guidelines for Americans, 2025–2030.

Sincerely, 

Mike Hilgers
Nebraska Attorney General

Sincerely, 

Mike Hilgers
Nebraska Attorney General
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Steve Marshall 
Alabama Attorney General

Tim Griffin 
Arkansas Attorney General

John Guard
Florida Acting Attorney General 

Chris Carr
Georgia Attorney General

Raúl Labrador 
Idaho Attorney General

Brenna Bird 
Iowa Attorney General

Kris Kobach 
Kansas Attorney General

Russell Coleman 
Kentucky Attorney General

Liz Murrill 
Louisiana Attorney General

Lynn Fitch
Mississippi Attorney General

Andrew Bailey 
Missouri Attorney General

Austin Knudsen 
Montana Attorney General

Drew Wrigley
North Dakota Attorney General

Dave Yost
Ohio Attorney General

Idaho Attorney General

Kris Kobach 
Kansas Attorney General
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Gentner Drummond 
Oklahoma Attorney General

Alan Wilson 
South Carolina Attorney General

Marty Jackley 
South Dakota Attorney General

Jonathan Skrmetti
Tennessee Attorney General and Reporter

Ken Paxton 
Texas Attorney General

Derek E. Brown 
Utah Attorney General

John B. McCuskey
West Virginia Attorney General

Bridget Hill
Wyoming Attorney General
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February 5, 2025 

 
To: Congressional Leadership 
 
The Honorable Mike Johnson 
Speaker of the House 
United States House of Representatives 
568 Cannon House Office Building 
Washington, D.C. 20003 
 
The Honorable John Thune 
Majority Leader 
United States Senate 
511 Dirksen Senate Office Building 
Washington, D.C. 20510 
 
Re: An inquiry into the response to COVID-19 
 
Dear Speaker Johnson and Majority Leader Thune: 
 
We, the undersigned Attorneys General, write to commend your work to promote 
transparency and accountability in studying the response to the COVID-19 Pandemic. As 
part of your continued efforts in holding malign actors accountable for their actions arising 
out of the Pandemic, if you believe that further findings or direct evidence that suggests 
there may have been any violation of state laws, please include us in any actions taken so 
that we may evaluate state-level courses of action. Although former President Biden 
attempted to shield potential bad actors—like Dr. Anthony Fauci—from accountability via 
preemptive pardons, we are confident that state laws may provide a means to hold all actors 
accountable for their misconduct.  
 
With respect to your work thus far, we read with great interest the findings of the House 
Select Subcommittee on the Coronavirus Pandemic.1 We commend Chairman Brad 
Wenstrup and the subcommittee for their excellent work in exposing the fraud, waste, and 
abuse that plagued the pandemic response. Equally as important, we commend the 
subcommittee for its attempt to hold government actors accountable, highlighting 
misrepresentations, evasions, and potential deceitfulness by high-ranking government 
officials. 
  

 
1 After Action Review of the COVID-19 Pandemic: The Lessons Learned and a Path Forward, H. Select Sub 
Comm. On the Coronavirus Pandemic, H. Comm. On Oversight & Accountability, available at 
https://oversight.house.gov/wp-content/uploads/2024/12/12.04.2024-SSCP-FINAL-REPORT.pdf (Dec. 4, 
2024).  
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As you are doubtlessly aware, the Subcommittee’s report delineated several key areas 
where Dr. Fauci and others engaged in potential wrongdoing or misconduct:  
 
(1) COVID-19’s Origins: The report suggests high ranking medical officials may have 

misled the public about COVID-19’s origins in at least two ways. First, the report 
indicates Dr. Fauci “prompted” a “Proximal Origin” theory of COVID-19’s origins, 
which was meant to disprove a “lab leak” theory. As we all now know, and as the report 
found, the weight of the evidence increasingly supports a lab leak hypothesis, and Dr. 
Fauci’s potential involvement in attempting to discredit that hypothesis is troubling. 
Any deliberate manipulation or suppression of alternative hypotheses could have 
delayed critical understanding of and responses to the Pandemic, with dire 
consequences for global health. 

 
Second, the report indicates that Dr. Fauci may have misled Congress about the 
National Institutes of Health's funding of gain-of-function research at the Wuhan 
Institute of Virology. In responding to questioning from Senator Rand Paul before the 
U.S. Senate Committee on Health, Education, Labor, and Pensions, Dr. Fauci 
categorically denied that such funding was occurring three times. The Subcommittee 
confirmed that such research was indeed funded through the EcoHealth Alliance, 
directly contradicting Dr. Fauci's statements. This discrepancy not only raises questions 
about the integrity of his testimony but also about the broader implications for scientific 
integrity and public trust. The possibility of perjury or at least a significant lack of 
transparency demands attention. 
 

(2) NIH Oversight Failures: The report notes a significant lapse in the oversight of NIH 
grants, particularly those awarded to EcoHealth Alliance. These grants facilitated gain-
of-function research at the Wuhan Institute of Virology under conditions that were not 
adequately monitored, directly implicating Dr. Fauci’s leadership in potential 
mismanagement or negligence. Indeed, the multitudes of findings from Congress show 
that American tax dollars went directly to this research without proper scrutiny from 
the NIH.  
 

(3) Public Health Policy Decisions: The report emphasizes how these actions, among 
others, have contributed to a profound erosion of public trust in health institutions. The 
need for accountability is not just about correcting past oversights, but also about 
ensuring that future public health crises are met with policies that are transparent, 
evidence-based, and trustworthy.  For example, Dr. Fauci led a deliberate campaign to 
stifle the voices of premier health scholars regarding the lack of adequate testing of 
vaccines. This subsequently siloed crucial information from the public that may have 
led to more public awareness concerning the risks of myocarditis and pericarditis 
among young adult males; the verified increased risk of blood clots in women; and the 
long-term effects vaccines had on fertility. The notion of “trusting the science” not only 
was grotesquely false, but was the very definition of propaganda that contributed to 
serious vaccine injuries—and in some cases, death. 
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Despite these serious findings, former President Biden issued a sweeping full and 
unconditional pardon for Dr. Fauci for “any offenses which he may have committed or 
taken part in during the period of time from January 1, 2014 through the date” of the 
pardon. The pardon purports to apply to any offenses arising from his service as Director 
of the National Institute of Allergy and Infectious Diseases, as a member of the White 
House Coronavirus Task Force or the White House COVID-19 Response Team, or as Chief 
Medical Advisor to the President. 
 
To say we are troubled by the scope and timing of the pardon—on the heels of the 
Subcommittee’s Final Report—would be a gross understatement. To ensure that former 
President Biden’s shameful pardon does not frustrate accountability, we urge Congress to 
consider using all available tools at its disposal.  
 
Certainly, one potential tool at our disposal is the referral of any pertinent findings to state 
officials. As you are aware, a pardon by former President Biden does not extend to preclude 
state-level investigations or legal proceedings. As state Attorneys General, we possess the 
authority to address violations of state law or breaches of public trust. We are fully 
committed to investigating any malfeasance that may have occurred to the fullest extent of 
our authority and are prepared to collaborate with you in further efforts.  
 
Our current capabilities may be somewhat limited, and thus, your cooperation would be 
invaluable. You are uniquely positioned to assist us by providing us with information that 
could outline potential courses of action under state law, should they exist. If possible, 
please furnish us with the necessary details so that we may make informed decisions aimed 
at holding malign actors accountable.  
 
Thank you for your attention to this matter.  
 
 
Sincerely, 
 
 

 
 
Alan Wilson 
Attorney General of South Carolina 
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Jonathan Skrmetti
Attorney General of Tennessee

John Guard
Acting Attorney General of Florida

Liz Murrill
Attorney General of Louisiana

Ken Paxton
Attorney General of Texas 

Steve Marshall
Attorney General of Alabama
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Raúl Labrador
Attorney General of Idaho

Drew Wrigley 
Attorney General of North Dakota 

Derek E. Brown 
Attorney General of Utah 

Todd Rokita
Attorney General of Indiana 

Marty Jackley 
Attorney General of South Dakota 
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Tim Griffin
Attorney General of Arkansas

Austin Knudson 
Attorney General of Montana

Andrew Bailey 
Attorney General of Missouri 

Kris Kobach 
Attorney General of Kansas 
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John B. McCuskey
Attorney General of West Virginia 

Mike Hilgers
Attorney General of Nebraska 

cc: Congressman James Comer, Senator Rand Paul, Senator Bill Cassidy, and Dr.
Jay Bhattacharya

Congressman James Comer
2410 Rayburn House Office Building
Washington, D.C. 20515

Senator Bill Cassidy 
455 Dirksen Senate Office Building 
Washington, D.C. 20510

Senator Rand Paul 
295 Russell Senate Office Building
Washington, D.C. 20510

Dr. Jay Bhattacharya, MD, PhD
Encina Commons, Room 100
615 Crothers Way 
Stanford, CA 94305
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