corm 8582 2017) CARLESS J. & [ BoATwRIGHT

Caution: The worksheets must be filed with your tax return. Keep a copy for your records.

Worksheet 1 - For Form 8582, Lines 1a, 1b, and 1¢ (See instructions.)

Current year Prior years Overall gain or loss
Name of activity T Net T Netl ) Unal =
a et iIncome et 10ss C nallowe
{line 1a) (line 1b) loss (line 1c) (el (e) Loss
SEE ATTACHED STATEMENT FOR WORKSHEET 1
Total. Enter on Form 8582, lines 1a,
ib,andic ... I 6,727. -1,796.

Worksheet 2 -ForForm8582, Lines 2a and 2b (See instructions.)

Name of activity

(a) Current year

{b) Prior year

deductions (line 2a)

unallowed deductions (line 2b)

(c) Overall loss

Total. Enter on Form 8582, lines 2a
and 2b

Worksheet 3 - For Form 8582, Lines 3a, 3b, and 3¢ (See instructions.)

Current year Prior years Overall gain or loss
Name of activity aTNet By Net] &) Unal :
a) Net income et loss c) Unallowe
(line 3a) (line 3b) loss (line 3c) (d) Gain (e) Loss
Total. Enter on Form 8582, lines 3a,
Sband3c .o B
Worksheet 4 - Use this worksheet if an amount is shown on Form 8582, line 10 or 14 (See instructions.)
Form or schedule
i and line number (c) Special (d) Subtract
Name of activity to be reported on (a) Loss allowance . colunlm (c)
(see instructions) om column (a)
OB i e |
Worksheet 5 - Allocation of Unallowed Losses (See instructions.)
Form or schedule
Name of activity and inSipupeer (a) Loss {b) Ratio (c) Unallowed loss

to be reported on
(see instructions)

L A T T —

719762 10-13-17

Form 8582 (2017)



form 8283 Noncash Charitable Contributions OMB. No. 1545-0908
p> Attach to your tax return if you claimed a total deductlon

{Rev. Dacember 2014)

e of aver $500 for all contributed property. -

L] reasur

intomal Rovanuo Service P> Information about Form 8283 and Its separate Instructlons Is at www./rs.gov/form8283, Saquence No. 155
Nama(s) shown on your income tax return Identifying number

carLESS J. & [ BoATWRIGHT [ el

Note. Flgure the amount of your contribution deduclion before completing this form. See your tax return instructions.

Section A. Donated Proparty of $5,000 or Less and Publicly Traded Securities - List in this section only items (or groups of similar items) for which you
claimed a deduction of $5,000 or less. Also llst publicly traded securities even if the deductlon is more than $5,000 (see instructions).

Part |
Informatlon on Donated Property - If you need more space, aftach a slatement.
1 (2) Name and adress of the e | e s B i
donee organization number {unless Form 1098-C Is attached) | For securlties, a‘v:ﬂs'r lh:::ompya:;‘n':me ;;“;l;e'number nl%‘:;ums.!
, FOODWILL INDUSTRIES OF N FL L]
4527 L, JACKSONVILLE, FL 32205
B LEE CONLEE HOUSE, INC. | M|
PO BOX 2558, PALATKA, FL 32178
o L]
5 L
E L]
“Nofe. 1T The amouni you claimed as a deduction for an ilem Is $500 or [6ss, you do nol have fo complete columns (8}, (1), and (g).
(dlDale of the @) Dats acquired {f) How acquired (g)Donor's cost or (h) Falr markat valuo “lll Method used lo determine the fair
onirlbullon y donor (mo., yr.) by donor adjusted basls (see Instructions) market value
A PURCHASE 650.THRIFT SHOP VALUE
B PURCHASE 100.MHRIFT SHOP VALUE
C
D
E

Part |l Partlal Interests and Restricted Use Property - Complate lines 2a through 2e if you gave less than an entire interest in a property listed in Part |. Complete
lines 3a through 3c If conditions were placed on a contribution llsted in Part I; also attach the required statement (see instructions).

2 a Enter the letter from Part | that identifies the property for which you gave less than an entire interest P>
if Part 11 applles 1o more than one property, attach a separate statement.
b Total amount claimed as a deduction for the property listed In PartI: (1) For this tax year [ 2
{2) For any prior 1ax years >
¢ Name and address of each organization to which any such contrlbution was made in a prior year (complste only If different from the

donee organizatlon above):
Name of charitable organization (donee)

Address (number, strest, and room or aulte no.)

Cily or town, state, and ZIP code

d For tangible properly, enter the place whare the property Is located or kept >
@ Name of any person, other ihan the dones organization, having actual possession of the property >

Yes | No

3a s there a restriction, elther temporary or permanent, on the donee's right to use or dispose of the donated property? ... .................
Did you glve to anyone (other than the donee organizatlon or another organizatlon participating with
the donee organization in cooperative fundraising) the right to the income from the donatad property or
to the possession of the property, including the right to vote donated securities, to acquire the
property by purchase or otherwise, or to designate the person having such Income, possession, or right
¢ Is there a restrictlon limiting the donated property for a parlicular USE? ...
LHA For Paperwork Reduction Act Notlce, see separate Instructions. Form 8283 (Rev. 12-2014)
719931 04-01-17




-.0807

Deparlment of ihe Treasury
Internal Revenue Service

Paid Preparer’s Due Diligence Checklist
Earned Income Credit (EIC), American Opportunity Tax Credit (AOTC), Child Tax Credit (CTC),
and Additional Child Tax Credit (ACTC)
> To be completed by preparer and flled wlth Form 1040, 1040A, 1040EZ, 1040NR, 1040SS, or 1040PR.
P> Go to www.irs.gov/FormB867 for instructions and the latest information.

OMB No. 1645-1629

2017

Attachment
Sequence No. 70

Taxpayer name(s) shown on return

CcARLESS J. & [ BOATWRIGHT

Enter preparer's name and PTIN

Taxpayer Idintllloatlnn number

JOHN D. ROWE, CPA P00099553
[Part 1] Due Diligence Requirements
Please check the appropriate box for the credit(s) claimed on this return and EIC CTC/ACTC AQTC

complete the related Parts 11V for the credit(s) claimed (check all that apply).

.

Did you complete the return based on information for tax year 2017
provided by the taxpayer or reasonably obtained by you? ..

[E Yes

ENO

Did you complete the applicable EIC and/or CTC/ACTC worksheets found in

the Form 1040, 1040A, 1040EZ, 1040SS, 1040PR, or 1040NR Instructions,

and/or the AOTC worksheet found In the Form 8863 Instructlons, or your own

worksheet(s) that provides the same Information, and all related forms and
schedules for each credit claimed? .

IJ_LI Yes

DNO

Did you satisfy the knowledge requwement? To meet the knowledge

requirement, you must do both of the following:

® [nterview the taxpayer, ask questions, and document the taxpayer's
responses to determine that the taxpayer is eligible to claim the credit(s)

® Review information to determine that the taxpayer is eligible to claim the
credit(s) and for whatamount _.................

IXl Yes

DND

Did any information provided by the taxpayer a thlrd party, or reasonably known

to you, in connection with preparing the return, appear to be incorrect,
incomplete, or inconsistent? (If “Yes," answer questions 4a and 4b. If "No," go
to qusstlon 5.)

a Did you make reasonable Inquiries to determine the correct, complete, and

consistent information?

b Did you document your inquiries? (Documentation should include the

questlons you asked, whom you asked, when you asked, the Information that
was provided, and the impact the information had on your preparation of the
return.) ..

l:l Yes

II_'NO

D Yes

I:lNo

D Yes

[:]NO

Did you satlsfy the record retentlon requrrement? To meet the record retentron

requirement, you must keep a copy of your documentation referenced In 4b, a
copy of this Form 8867, a copy of applicable worksheets, a record of how, when,
and from whom the Information used to prepare Form 8867 and worksheet(s)
was obtained, and a copy of any document(s) provided by the taxpayer that you
relied on ta determine eliglbility or to compute the amount for the credit(s)
List those documents, if any, that you relied on.

IX' Yes

[:'No

Did you ask the taxpayer whether he/she could provide documentation to
substantiate ellgibility for and the amount of the credit(s) claimed on the
return If his/her return is selected for audit? .

m\'es

|:|No

Did you ask the taxpayer if any of these credrts were d|sal|owed or reduced ina

previous year? .. ...

(If credits were dlsallowed or reduced go to questlon 7a rf not go to questron 8 )

a Did you complete the required recertification Form 88627 .

I]EI Yes

DNO

I:] Yes

CIne

CIwa

If the taxpayer Is reporting self-employment Income, did you ask questlons to
prepare a complete and correct Form 1040, Schedule C?

|:| Yes

X] nva

LHA For Paperwork Reduction Act Notice, see separate instructions.

720501 12-12-17

Form Eﬁai {2017)



Form 8867 (2017)

carrESS J. & [ BOATWRIGHT

Due Diligence Questions for Returns Claiming EIC (If the return does not clalm EIC, go to Part 1I1)

EIC CTC/ACTC AOTC
9a Have you determined that this taxpayer is, in fact, eliglble to claim the EIC for

the number of children for whom the EIC is claimed, or to claim EIC f the
taxpayer has no qualifying child? (Skip 9b and 9¢ if the taxpayer is clalming
EIC and does not have a quallfying child.) .. ... [ ves ] No

b Did you explain to the taxpayer that he/she may not claim the EIC if the
taxpayer has not lived with the child for over half the year, even if the taxpayer
has supported the Child? ... s D Yes (:] No

¢ Dld you explain to the taxpayer the rules about claiming the EIC when a child [ Ivesl _INo
is the qualifying child of more than one person (tie-breaker rules)? .. ... I:I N/A

Due Diligence Questions for Returns Claiming CTC and/or ACTC (If the return does not clalm GTC or ACTC, go to Part V)

10a Did all children for whom the taxpayer is claiming the CTC/ACTC reside with
the taxpayer? (If “Yes," go to question 10c; if "No," go to question 10b.) ..............
b Did you ask if there is an active Form 8332, Release/Revocation of Clalm to
Exemption for Child by Custodlal Parent, or a similar statement In place and, If
applicable, did you attach it to the return?

[K] Yes D No

D Yes |___] No
L] na

¢ Have you determined that the taxpayer has not released the claim to another LX__]_Yes L_InNe
person? T —— N/A
Due Diligence Questlons for Returns Claiming AOTC (if the return does not claim AOTC, go to Part V)

11 Did the taxpayer provide substantiation such as a Form 1098-T and/or receipts for
the qualified tuition and related expenses for the claimed AOTC?

|:| Yes D No

Credit Eligibility Certification

P You have complied with all due diligence requirements with respect to the credits claimed on the return of the

taxpayer identified above if you:

A. Interview the taxpayer, ask adequate questlons, document the taxpayer's responses on the return or in your notes, review
adequate information to determine If the taxpayer is eligible to claim the credit(s) and in what amount(s);

B. Complete this Form 8867 truthfully and accurately and complete the actions described In this checkllst for all credits
claimed;

C. Submit Form 8867 In the manner required; and

D. Keep all five of the following records for 3 years from the latest of the dates specifled In the Form B867 instructions under
Document Retention.
1. A copy of Form 8867,
2. The applicable worksheet(s) or your own worksheet(s) for any credits claimed,
3. Copies of any taxpayer documents you may have relied upon to determine ellgibility for and the amount of the credit(s),
4. A record of how, when, and from whom the information used to prepare this form and worksheet(s) was obtalned, and
5. A record of any additional questions you may have asked to determine eligibility for and amount of the credits, and the

taxpayer's answers.

P> If you have not complied with all due diligence requirements for all credits claimed, you may have to pay a $510

penalty for each credit for which you have failed to comply.

12 Do you certlfy that all of the answers on this Form 8867 are, to the best of your
knowledge, true, correct, and complete?

Eﬂ Yes

I:IND

720502 12-12-17

Form 8867 (2017)




Depreciation and Amortization

OMB No. 1545-0172

— 4962

Department of the Treasury
Inteenal Rovenue Service

(Including Information on Listed Property)
P Attach to your tax return. SCHEDULE E-

P Go to www.irs.gov/Form4562 for instructions and the latest information.

1

(99)

2017

Attachment
Sequence No, 179

Name{s) shown on return Businoss or activity Lo which this form ralates

ENTAL PROPERTY -
CARLESS J. & BOATWRIGHT
I Part | | Electlon To Expense Certain Property Under Sectlon 178 Note: If you have any listed property, complete Part V before you

e
identifying numbaer

complete Part 1.

1 Maximum amount (see instructions) N 1
2 Total cost of section 179 property placed in service (see instructlons) . R 2
3 Threshold cost of section 179 property before reduction in Fmitatlon .. ... 3
4 Reduction in llmitation. Subtract line 3 from line 2. If zero or less, enter -0- 4
5 Dollar for tax year, Sublracl ling 4 from line 1. If zera or less, enter -0-. It marrled Nling soparately, 800 INBUUCHONS ... ceesiieeiaass 5
6 {a) Doacription of property {b) Cost (buslnesa use only) {c) Electad cost
7 LUlsted property. Enter the amount {rom line 29 i . | 7
8 Total elected cost of section 179 property. Add amounts In column (c) Ilnes 6 and 7 8
9 Tentatlve deduction. Enter the smaller of line S orline B | . ... ... 9
10 Carryover of disallowed deduction from line 13 of your 2016 Form 4562 i 10
11 Business income limitation. Enter the smaller of business income (not Iess than zero) or Ime 5 _________________________ oL
12 Section 179 expense deductlon. Add lines 9 and 10, but don't enter more than fine 11 . 12
13 Carryover of disallowed deduction to 2018. Add lines 9 and 10, less line 12 .......... >| 13 I
Note: Don't use Part Il or Part [l below for listed property. Instead, use Part V.
] Part Il | Special Depreciation Allowance and Other Depreciation (Don’tinclude listed property.)
14 Special depreciation allowance for qualified property (other than listed property) placed In service during
the tax year . T SR SR—————, | [l [
15 Property subject to section 168(0(1) GIEGHON . oot oiteseeses st ess st s e 15
16 Other depreciation (including ACRS) 16
] Part Il | MACRS Depreciation (Don't Include listed propedy} (See lnstructlons)
Section A
17 MACRS deductions for assets placed in service in tax years beginning before 2017 ... 17 l 2,8 63.
18 i Yo e alecting to group any asseis placad In service during the lax year Into one of more genaral asset accounts, chack here ... > Ij

Section B - Assets Placed in Service During 2017 Tax Year Using the General Dspraciaﬂon System

o (b) Month and (c) Basis for dapreclatlon (d) Recove
(a) Classification of property year placad (businessfinvestment use erlod y () Convention | (f) Method (g) Depreciallon deduction
In sarvice only - sea Inslructions) per

18a  3-year property

b 5-year property

¢ 7-year property

d  10:year property

e 15-year property

f 20-year property

g  25year property 25 yrs. S/L

. 2 /17 ,906. 275yrs. MM S/L 220.
h Residential rental property 7 275 yrs. MM SIL
. / 39 yrs. MM S/L
i Nonresidential real property / MM SIL
Section C - Assets Placed in Service During 2017 Tax Year Using the Alternative Depreciation System

20a _ Class life S/L

b 12-year 12 yrs. S/L

¢ 40-year / 40 yrs. MM S/L
I Part IV| Summary (See instructions.)
21 Llisted property. Enter amount fromline28 . .. 21
29 Total. Add amounts from line 12, lines 14 through 17 lines 19 and 20 In column (g) and I|ne 21

Enter here and on the appropriate lines of your return. Partnerships and S corporations - see instr. 22 3, 083.
23 For assets shown above and placed in service during the current year, enter the
portion of the basis attributable to section 263A costs .. 23

716251 01-25-18 LHA For Paperwork Reduction Act Notlce, see separate Instructlons

Form 4562 (2017)




Form 4562 (2017) CARLESS J. & BOATWRIGHT Page 2
Part V | Listed Property (Include automobiles, certain other vehicles, certain alrcraft, certain computers, and property used for entertainment,
recreation, or amusement.)

Note: For any vehicle for which you are using the standard mileage rate or deducting lease expense, complete only 24a, 24b, columns
(a) through (c) of Section A, all of Section B, and Section C if applicable.

Section A - Depreciation and Other Information (Caution: See the instructions for limits for passenger automobiles.)
24a D0 you have evidance to support the business/investment use claimed? T Tves LI No|2abIf "Yes," is the evidence written? L_J Yes L _InNo

a) (l)gia Bu(s(i:r)less/ ) Basls for g:;):rsciallon 0 (@) (h) Ela((;lt)ed
iy | st e A e = i I
25 Special depreclation allowance for qualifled listed property placed In service during the tax year and
used more than 50% in a qualified busINESS USE ... ..oovieeecerienisrnne i e 25
26 Property used more than 50% in a qualified business use:
%
%
1 %
27 Property used 50% or less in a qualified business use:
g2 3 % S/L -
% S/L -
£ % S/L -
28 Add amounts in column (h), lines 25 through 27. Enter here and on line21,page 1 . .. ..o I 28
29 Add amounts in column (), line 26. Enter hereand online 7, paged ... | 29

Section B - Information on Use of Vehicles
Complete this sectlon for vehlcles used by a sole proprietor, partner, or other "more than 5% owner," or related person. If you provided vehicles
to your employees, first answer the questions In Section C to see if you meet an exception to completing this sectlon for those vehicles.

(a) (b) (c) (d) (e) n
90 Total businessfinvestment miles driven during the Vehicle Vehicle Vehicle Vehlcle Vehicle Vehicle
year (don'tinclude commuting miles) ..
31 Total commuting mlles driven during the year
32 Total other personal (noncommuting) miles
AAVEN et
33 Total miles driven during the year.
Addlines30through 32 . . ...
34 Was the vehicle available for personal use Yes No Yes No | Yes No Yes No Yes No Yes No
during off-duty hours?
35 Was the vehicle used primarily by a more
than 5% owner or related person? . ...
36 Is another vehicle available for personal
UBBT iviviiussssisessiranenzs

Section C - Questions for Employers Who Provide Vehicles for Use by Their Employees
Answer these questions to determine if you meet an exception to completing Sectlon B for vehicles used by employees who aren’t more than 5%
owners or related persons.

37 Do you maintain a written policy statement that prohibits all personal use of vehicles, including commuting, by your Yes | No
B oS LY TR R
38 Do you maintain a written pollcy statement that prohibits personal use of vehicles, except commuting, by your
employees? See the instructlons for vehicles used by corporate officers, directors, or 1% or more OWNers ...
39 Do you treat all use of vehicles by employees as personal use?
40 Do you provide more than five vehicles to your employees, obtain information from your employees about
the use of the vehicles, and retaln the INformation receiVEd? | ... ... ... e
41 Do you meet the requirements concerning qualified automobile demonstration use? ...

Note: If your answer to 37, 38, 39, 40, or 41 is "Yes," don't com lete Section B for the covered vehicles.
Part VI | Amortization

(a) {b) (c) (d) (e) (f
Description of costs Dale amortization Amortizable Cade Amortization Amextization
beglns amounl secllon periad or ercentage for this yoar

42 Amortization of costs that begins during your 2017 tax year:

43 Amortizatlon of costs that began before your 201 T HAX YOBY ;. o yivessti v ainidiassemhss e s 4N 43 ST ST E AT

R|&

44 Total, Add amounts in column (f). See the instructions forwheretoreport ...

716252 01-25-18 Form 4562 (2017)



OMB No. 1545-0172

Depreciation and Amortization
(Including Information on Listed Property)
P Attach to your tax return. SCHEDULE E- 3

P Go to www.lIrs.gov/Form4562 for instructions and the latest information.

- 4062

Dopaortment of tha Troasury
Internal Revenue Service  (99)

2017

Attachment
Sequence No. 179

Businass or aclivity to which this form relates

ESIDENTIAL RENTAL -

Mame(s) shown on relurn

cartEsS J. & BB 5OATWRIGHT

[ Part || Election To Expense nse Certaln Prope Property Under Section 179 Nota: If you have any listed property, complete Part V before you complete Part I.

Iuanﬁylng number

1 Maximum amount (see instructlons) ... 1
2 Total cost of section 179 property placed In servlce (see |nstruct|ons) 2
3 Threshold cost of section 179 property before reduction in BIAEION e e v s et 3
4 Reduction in limitation. Subtract line 3 from line 2. If zero or less, enter -0 ST B = 4
§ Dollar limitation for tax yaar. Subtract line 4 from line 1. If zora or less, antar -0-. If married filing sepnralo‘l 566 Instructons ., .......ooueiciiieieaininns 5
6 {a) Descrlption of property {b) Cost (businass use only) {c) Elected cost
7 Listed property. Enter the amount from line 29 .. l 7
8 Total elected cost of sectlon 179 property. Add amounts In column (c), Ilnes 6 and 7 8
9 Tentative deduction. Enter the smaller of ine5orline8 . 9
10 Carryover of disallowed deduction from line 13 of your 2016 Form 4562 e 110
11 Buslness income lImitation. Enter the smaller of business income (not Iess than zero) or ||ne 5 [ESS &
12 Section 179 expense deduction. Add lines 9 and 10, but don't enter more than line 11 . e s |12
13 Carryover of disallowed deduction to 2018. Add lines 9 and 10, less line 12 . >| 13 |
Note: Don't use Part Il or Part [li below for listed property. Instead, use Part V.
IT’ari Il| Special Depreciation Allowance and Other Depreciation {(Don't include listed property.)
14 Special depreciation allowance for qualified property (other than listed property) placed in service during
thetax year ... ... OO PPN B . |
15 Property subject to Sectlon 1Gﬂ(f)ﬁ) election RO OPTS O -
16 Other depreciation (including ACRS) ... T o
I Part (il [ MACRS Depreciation (Don't |nc|ude Ilsted propeny) (Seelnstmctions)
Section A
17 MACRS deductions for assets placed in service In tax years beginning before 2017 ... 17 |
18 Il you are elucting lo group any assets placed in service during the tnx yoar into one or more ganeral Gesot accounts, check here ... » D

Section B - Assets Placed in Service During 2017 Tax Year Using the General Depraciation System

(b) Manth and (c) Basis for dopracintion
(a) Classiflcatlon of property yoar placed (businossfnvestment use (d)Recovery | (g) Gonventlon | (f) Methad (g) Depreclalion deduction
In service anly - see Instructions) period
19a  3-year property
b  5ear property
c 7-year property
d 10-year property
e 15-year propenty
f 20-year property
g 25ear property 25 yrs. S/L
) ) / 27.5 yrs. MM S/L
h  Residential rental property /_|STATEMENT 5 27.5 yrs. MM SIL 1,286.
. . / 38 yrs. MM S/L
1 Nonresidential real property / MM SIL
Section C - Assets Placed in Service During 2017 Tax Year Using the Alternative Depreciation System
20a _ Class life S/L
b 12-year 12 yrs. S/L
¢ 40-year / 40 yrs. MM S/L
Part IV| Summary (See instructions.)
21 Listed property. Enter amount fromfine 28 ... e (% |
22 Total. Add amounts from line 12, lines 14 through 17, IInes 19 and 20 in column (g), and Ilne 21
Enter here and on the appropriate lines of your return. Partnerships and S corporations -seeinstr. ..................... 22 1,28 6.
23 For assets shown above and placed in service during the current year, enter the
portion of the basis attributable to section 268Acosts . oo ol 23
718251 01-25-18 LHA For Paperwork Reduction Act Notice, see separate instructmns Form 4562 (2017)




Form 4562 (2017) CARLESS J. & ; BOATWRIGHT _page 2

Part V | Listed Property (Include automobiies, certain other vehicles, certain alrcraft, certain computers, and property used for entertainment,
recreation, or amusement.)
Note: For any vehicle for which you are using the standard mileage rate or deducting lease expense, complete only 24a, 24b, columns
(a) through (c) of Section A, all of Section B, and Section C if applicable.

Section A - Depreciation and Other Information (Caution: See the instructions for limits for passenger automobiles.)

24a Do you have evidence to support the buslness/Investment use claimed? | Yes L | No|24b If "Yes," is the evidence written? L Ivesl _Ino
b) c) (e} f {g) (i)
a) { (d) g (h)
Date Business/ Besls for depraclation Elected
Type a‘ property | Cost or = Recovery Method/ Depreciation
aced In investment ' {businese/investment :
(list vehicles first) Placedin | lwvesiment | otmerbasis | "iscey | perod”| Convention |  deducton SSRGS

25 Special depreciation allowance for qualified listed property placed In service during the tax year and

used more than 50% in a qualified buSINESS USE .........covveeirieciion i 25

26 Property used more than 50% in a qualified business use:

%

%

= %

27 Property used 50% or less in a qualified business use:

X, a %

%

g 3 %

28 Add amounts in column (h), lines 25 through 27. Enter here and on line 21, page 1

29 Add amounts in column (i), line 26. Enter here and on line 7, page 1 i s

Section B - Information on Use of Vehicles

Complete this section for vehicles used by a sole proprietor, partner, or other "more than 5% owner," or related person. If you provided vehicles

to your employess, first answer the questions in Section C to see if you meet an exception to completing this section for those vehicles.

| 20

(a) (b) ] (d) {e) \j]
30 Total business/Investment miles driven during the Vehicle Vehicle Vehicle Vehicle Vehicle Vehicle
year (don't Include commuting miles) ...
31 Total commuting miles driven during the year
32 Total other personal (noncommuting) miles
(1 A SOOI N U S RO
33 Total miles driven during the year.
Add lines 30 through 32 . .. ..
34 Was the vehicle available for personal use Yes No Yes No | Yes No Yes No Yes No | Yes No
during off-duty hours?
35 Was the vehicle used primarily by a more
than 5% owner or related person?
36 |s another vehicle available for personal
USOT urvisissssissessunnenses

Section C - Questions for Employers Who Provide Vehicles for Use by Their Employees
Answer these questions to determine if you meet an exception to completing Sectlon B for vehicles used by employees who aren’t more than 5%
owners or related persons.

37 Do you maintain a written pollcy statement that prohibits all personal use of vehicles, including commuting, by your Yes | No

BITIDIOYOES Y o ieeuoeeoseursosesieeessesesseres e RA SRR AR AR AR
38 Do you malntain a written policy statement that prohibits personal use of vehicles, except commuting, by your
employees? See the instructions for vehicles used by corporate officers, directors, or 1% Or more OWNers __.._._......cccocomeen

39 Do you treat all use of vehicles by employees as personal use?

40 Do you provide more than five vehicles to your employees, obtain information from your employees about
the use of the vehicles, and retain the information recelved? ...

41 Do you meet the requirements concerning qualified automobile demonstration use? ...

Note: If your answer to 37, 38, 39, 40, or 41 is "Yes," don't complete Section B for the covered vehicles.

| Part VI | Amortization

(a) (b} c (d) {e) )
Dascription of costa Date amorilzation Amorlizable Cads Amortization Amorlization
begins amount sectlon perdod or percenlage for Lhis year

42 Amortization of costs that begins during your 2017 tax year:

43 Amortlzation of costs that began before your 2017 taxyear . . ... B 43
44 Total. Add amounts in column (f). See the Instructions for wheretoreport ..o, a1 44

716252 01-25-18 Form 4562 (2017)




cariizss 7. & [N BOMTVRICHT e

SCHEDULE A MORTGAGE INTEREST AND POINTS STATEMENT 1
REPORTED ON FORM 1098

DESCRIPTION AMOUNT
WELLS FARGO BANK N A, PO BOX 14411, DES MOINES, IA 50306-3411 8,681.
TOTAL TO SCHEDULE A, LINE 10 8,681.
SCHEDULE A REAL ESTATE TAXES STATEMENT 2
DESCRIPTION . AMOUNT
I 238.
WELLS FARGO BANK N A 1,615.
TOTAL TO SCHEDULE A, LINE 6 1,853.
FORM 8582 ACTIVE RENTAL OF REAL ESTATE - WORKSHEET 1 STATEMENT 3
CURRENT YEAR PRIOR YEAR OVERALL GAIN OR LOSS
UNALLOWED
NAME OF ACTIVITY NET INCOME NET LOSS LOSS GAIN LOSS

RENTAL PROPERTY -
0. -1,796. -1,796.

RESIDENTIAL RENTAL -

3,909. 0. 3,909,
RESIDENTIAL RENTAL -

TOTALS 6,727, -1,796. 6,727. -1,796.

STATEMENT(S) 1, 2, 3
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FORM 8582 SUMMARY OF PASSIVE ACTIVITIES STATEMENT 4
R
R FORM
E OR PRIOR NET UNALLOWED ALLOWED
A NAME SCHEDULE GAIN/LOSS YEAR C/0 GAIN/LOSS LOSS LOSS
X RENTAL PROPERTY -SCH E
-1,796. -1,796. 1,796.
X RESIDENTIAL SCH E
RENTAL - S
3,909. 3,909.
X RESIDENTIAL SCH E
RENTAL -
[ T 2,818, 2,818,
TOTALS 4,931. 4,931. 1,796.

PRIOR YEAR CARRYOVERS ALLOWED DUE TO CURRENT YEAR NET ACTIVITY INCOME

TOTAL 1,796.

STATEMENT(S) 4



FORM 4562 PART III - RESIDENTIAL RENTAL PROPERTY STATEMENT 5
(a) (B) (C) (@)
DESCRIPTION OF PROPERTY MO/YR BASIS DEDUCTION
HOUSE 1/17 15,528, 541.
ROOF 2/17 3,868. 123.
RENOVATION 3/17 21,592. 622,
TOTAL TO FORM 4562, PART III, LINE 19H 40,988. 1,286.

STATEMENT(S) 5
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SOLVING THE PROBLEM OF CRIMINALIZING THE MENTALLY
ILL: THE MIAMI MODEL

C. Joseph Boatwright 1y
INTRODUCTION

It does not seem plausible that a Harvard educated psychiatrist and
the former head of psychiatry at Jackson Memorial hospital in Miami-
Dade County would be homeless and continually cycling through the
criminal justice system. However, this was exactly the situation that
faced Judge Steven Leifman, a county court judge in Miami-Dade
County, Florida in 2000." Early in his career, Judge Leifman met with
parents who asked if he could help their son who was scheduled to
appear before Judge Leifiman in court that day.? They explained that their
son was a Harvard educated psychiatrist and the former head of
psychiatry at Jackson Memorial hospital in Miami-Dade County.
Further, they explained that hc was suffering from late onset
schizophrenia, was homeless, and had been arrested numerous times on
minor offenses.’ As a result, he had been in and out of the county jail
system for years.” Although Judge Leifman had not previously dealt with
a similar situation, he assured the parents that he would help their son.®

The accused man had been arrested on a second degree misdemeanor
for stealing a shopping cart.’ As Judge Leifman began to speak to him,

*The author is a County Court Judge and cross sworn as an Acting Circuit Judge in the
Seventh Judicial Circuit in Florida. He was an Associate Judge on the 5™ District Court
of Appeals in Florida. The author obtained his JD from the Catholic University,
Columbus School of Law Summa Cum Laude and obtained an LLM in Taxation from
The University of Florida, Levin College of Law. He currently is a candidate for an
LLM in Judicial Studies, Duke Law School in May 2018. The author gratefully
acknowledges the input and advice he received from the Honorable Judge Steven
Leifman and Tim Coffey, Coordinator Eleventh Judicial Circuit Mental Health Project,
in writing this article.
" Ines Novacic, CBS News, Treatment or Lockup? Criminal Justice System Grapples
With Mentally ILL (July 21 2015 y 5:36 AM),
hitp://www.cbsnews.com/news/treatment-or-lockup-criminal-justice-system-grapples-
with-mentally-ill/. See Judge Steven Leifiman, Keynote Speaker, 2013 meeting of the
International Association of Forensic Mental Health Services in Masstricht,
l\lethe.rlands, hitps:/Awvww.youtube.com/watch?v=ky8byo3PTyA.
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the accused man had a psychotic episode in the courtroom.® This caused
Judge Leifman to order a mental competency examination for him.’
After the examination, it was determined that he was “incompetent to
proceed” in court due to his mental illness and should be involuntarily
committed to a facility where he could receive mental health treatment
and be restored to competency.'o However, Florida law, like the laws of
many other states and jurisdictions, did not allow for the involuntary
commitment of defendants in misdemeanor cases.'' As a result, he was
released from jail without receiving mental health treatment, only to
repeat the cycle of being arrested again and going through the same
process without any treatment.'?

Judge Leifman’s experience is not uncommon for those in the
criminal justice system. It is generally and most commonly described as
the “criminalization of mental illness.” The ctiminalization of mental
illness is the process of directing those with mental illnesses, who
usually commit minor offenses, through the criminal justice system and
then treating their mental illnesses in our jails and prisons. '* The
criminalization of mental illness has become a significant problem in the
United States. According to cutrent statistics from the National Sheriff’s
Association, Treatment Advocacy Center, and the Department of Justice,
there arc nearly ten times as many people with mental illnesses in jails
and prisons in the United States as there are in all state psychiatric
hospitals combined."* Nearly 20 percent of all jail detainees experience a
severe mental illness (SMI)."” There are nearly 1.5 million individuals
with severe mental illnesses that are arrested annually.'® On any given
day there are 360,000 people with severe mental illnesses in jails and
prisons throughout the country and over 760,000 people with severe
mental illnesses are on community control or probalitan.17 People with
mental illnesses are on probation or parole two to four times that of the
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11 I_d.
2 1d.
3 Risdon N. Slate, Jacqueline K. Buffington-Vollum and W. Wesley Johnson, The
Criminalization of Mental Illlness, Carolina Academic Press at pg. 43 (2d ed. 2013).
1 The statistics mentioned most likely include all individuals whether they have
committed minor or major offenses. E. Fuller Torrey, et. al. The Treatment of Persons
With Mental Iliness In Prisons and Jails: A State Survey, National Sheriff’s Association
(April 8,2014), Imp:f!www.lrealmr:nladvocacvce|11e1'.urafslor§g§!docunwntsltrcatmem-
PSehind-barsf’lrealmcm-‘bchind-bars.lm'.

1d.
16 Telephone interview with Judge Steven Leifiman, County Court Judge for Miami-
Bade County, F1 (October 19, 2017).
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general population on community control or 1:';1'q:)bal.ion.'8 People with
mental illnesses remain incarcerated four to eight times longer than
people without mental illnesses for the exact same charge and at seven
times the cost."”

When Judge Leifman initially confronted this problem, South Florida
had the highest percentage of individuals suffering from mental illnesses
in the nation in its population.m In Miami-Dade County, nine percent of
the total population suffered from mental illnesses, which is two to three
times the national average.”' At this same time, in the Dade County Jail
there were up to 1200 inmates_suffering from mental illnesses that
occupied three floors of the jail.n In contrast, in 1985 there were only
450 inmates suffering from mental illnesses in the county jail. 3 Of the
100,000 bookings in the county jail, 20,000 were for individuals
suffering from mental illnesses.”! Therefore, the Dade County jail served
as the largest psychiatric institution in Florida.”

During this same time period, Miami-Dade County spent millions of
dollars yearly on its mental health crisis. Miami-Dade County spent over
one million dollars a year on psychotropic medications.”® In addition,
they spent $18 per day to house inmates at its jail.27 The cost for housing
inmates suffering from a mental illness was $125 per day.”® The total

18 Jillian Peterson, American Psychological Association, Mental Illness Not Usually
Linked To Crime, Research Finds (April 21, 2014)
hitp://www.apa.org/mnews/press/releases/2014/04/mental-illness-crime.aspx.

" Miami-Dade County, Office of the Mayor, Mental Health Task Force F. inal Report at
k)g. 16 (February 14, 2007).

Y Final Report of The Miami-Dade Grand Jury, Katherine Rundle and Don L. Horn
(Spring Term 2004).

2 John K. Iglehart, Decriminalizing Mental lliness-The Miami Model, New England
Journal of Medicine, N Engl J Med 2016; 374:1701-1703 (May 5, 2016)
hitp://www.neim.org/doi/full/ 10, 1056/NEIMp 16029594 =article.

2 Final Report Of The Miami-Dade Grand Jury, Katherine Rundle and Don L. Horn
(Spring Term 2004).

B Mentally Il Criminals in Dade County, Florida: A Report On The Problem And How
To Deal With It, Citizens® Crime Commission Report Program at pg. 17, 41 and 51
(March, 1985). hitp://passthrough, fw-
notify.net/download/563748/http://dcjhistory.com/uploads/1985_Mentally 11l_Criminal
s _in_Dade Cty.pdf

7 Final Report of The Miami-Dade Grand Jury, Katherine Rundle and Don L. Horn
(Spring Term 2004).

B Id. See also 11" Judicial Circuit of Florida, Criminal Mental Health Project
Program Summary (2015).

% Final Report of The Miami-Dade Grand Jury, Katherine Rundle and Don L. Horn
(Spring Term 2004).
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cost to house those suffering from mental illnesses was $250,000 a day
and $90 million annually.”

Judge Leifman recognized the significance of the criminalization of
mental illness first hand due to his experiences as a judge in the criminal
justice system. He considered it a crisis situation.’® This led him to help
develop, with other community leaders, the 1 1" Judicial Circuit Criminal
Mental Health Project (CMHP) in 2000. Now, more than 15 years later,
the CMHP is referred to as the Miami Model.>' The CMHP or Miami
Model is a mental health diversion program that consists of a number of
distinct parts that have helped climinate the criminalization of mental
illness in Miami-Dade County.** The success of the CMHP has been
nationally recognized through the numerous awards it has received and
the CMHP has become a national model of excellence in dealing with
mental illness in the criminal justice system.”

This article, which is divided into seven parts, seeks to examine the
success of the Miami Model or the CMHP. Part I describes the history of
deinstitutionalization, which has contributed to the criminalization of
mental illness. Part II describes the concept and problems associated
with the criminalization of mental illness. Part III discusses the problems
Miami-Dade County faces in its mental health crisis, the institution of
the CMHP, and documents the success of the CMHP. Part TV describes
the experiences of other jurisdictions throughout the United States that
have implemented programs patterned after or adopted keys parts of the
CMHP. Part V describes the weaknesses of programs like the CMHP
including the need for more legislation and funding to assist courts and
communities in combating the criminalization of mental illness. Part VI
discusses the success of judicial and community intervention in dealing
with mental health issues in the criminal justice system. Finally, this
article concludes, finding that the CMHP has been successful and is a
model to follow for other jurisdictions in their struggles against the
criminalization of mental illness.

» 11" Judicial Circuit of Florida, Criminal Mental Health Project Program Summary

(2015).
3 1nes Novacic, CBS News, Treatment or Lockup? Criminal Justice System Grapples
With Mentally ILL (July 21, 2015 ; 5:36 AM),

hu|):ﬁwww.cbsncws.com.-’news!l|‘eal1neul-m'-loclmo-criminaI-iustice-svslcm-arapples-
with-mentally-ill/. See Judge Steven Leifman, Keynote Speaker, 2013 meeting ol the
International  Association of Forensic Mental Health Services in  Maastricht,
Netherlands, hllps:waw.voulube.com!watch?v—ky&lbvﬂ PTyA.

3 john K. lglehart, Decriminalizing Mental Ilness-The Miami Model, New England
Journal of Medicine, N Engl. J Med 2016: 374:1701-1703 (May 5, 2016)
hitp://www.nejm.org/doi/full/10.1056/NEIMp 1602959#t=article.

2 1 " pudicial Circuit of Florida, Criminal Mental Health Project Program Summary
(2015).
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I. DEINSTITUTIONALIZATION: A HISTORICAL PERSPECTIVE

The criminalization of mental illness is not a recent concept. In the
early years of our country, jails and prisons were commonly used to
house people suffering from mental illnesses because there were no
psychiatric hospitals in existence at that time.* It is estimated that 20
percent of the jail population during this time period included those
suffering from severe mental illnesses.” In the early 1800s, Reverend
Louis Dwight, a Yale graduate and Congregationalist minister, while
delivering bibles to local jails in Massachusetts, noticed how p00r13y
people suffering from mental illnesses were being treated in these jails. 6
As a result, he lobbied the State of Massachusetts for better treatment of
the mentally ill.*” This led to the creation of the first publicly funded
psychiatric hospital, which was opened in Massachusetts in 1833.*

The most notable activist in this area was Dorothy Dix. She also
lobbied for better treatment of })eople suffering from mental illnesses that
were being housed in jails. % Her advocacy led to the creation of
numerous publicly funded psychiatric hospitals. ' In fact, by 1880, there
were more than seventy-five publicly funded hospitals in the United
States. *!

Efforts by activists such as Dwight and Dix led the United States
government in 1880 to perform a census of people suffering from mental
ilinesses.* The census located roughly 90,000 individuals suffering from
mental illnesses in the United States.” There were 58,609 prisoners in
local jails and prisons but only 397 of those were classified as having
severe mental illnesses.* Thus, persons with severe mental illnesses

M Mental Health: Transforming Florida’s Mental Health System at pg. 9 (Nov. 2007),
hitp://www.floridasupremecourt.org/pub_info/documents/11-14-

2007 Mental Health Report.pdf

3 More Mentally 11l Persons are in Jails and Prisons Than Hospitals: A Survey of the

States (May 2010),
http:n‘www.u‘eatmentad\focacvcentct‘.orafstoraue.’documemsfﬁnal jails v_liospitals_stu
d?g.pdf

3

Frontline,  Deinstitutionalization: A Psychiatric  Titanic (May, 2005),
Is'n?_q]g:a’)‘www.pbs.org{wgbhipagesiFronllinef‘shows!asvlu111s/sm11cxccrpl.hlmI

Id.
8 1d. See also A Brief History of Mental Iiness and the U.S. Mental Health Care
.‘x;ystem, Unite for Site, http:ﬂwww.unitefomighl.org{111enlai-l1eal(hmwdule2
¥ frontline, Deinstitutionalization: A Psychiatric Titanic  (May, 2005),
hltu:ﬂwww.Dbs.orejwgbhﬁ:ggg;fﬁ'ontIincfshows/asvlumsispecia]fcxcerm.luml
W 1d, See also A Brief History of Mental lliness and the U.S. Mental Health Care
4S]ystem, Unite for Site, hitp://www.unite forsight.org/mental-health/module2
2 ﬁ
43 Id.
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inade up only 0.7 percent of the prison and jail populations at that time.
5

By 1950 there were nearly 350 publicly funded psychiatric hospitals
across the United States.® In addition, there were nearly 560,000
mentally ill patients in the nation’s psychiatric hospitals. 7 As the
numbers of patients in Esychiatric hospitals began to rise, the level of
care began to decline.” Further, the cost to run the institutions was
incrcasin‘gly rising and these hospitals were becoming inefficient to
operate.”

In 1955, the drug Thorazine began to be used to control the
symptoms of psychosis associated with mental illness. The mental health
community proposed that mental health patients could receive better
treatment in their local communitics with the use of Thorazin.™ It was
believed that with proper medication and humane treatment, those
suffering from mental illnesses would be treated more humanely and
effectively in their own community ' Thus, the policy of the
deinstitutionalization of people with mental illnesses began.

Deinstitutionalization is the name given to the policy of moving
severely mentally ill individuals out of state hospitals and back into their
communities where they were to receive community based treatment. 2
The result of this would ultimately lead to the closing of all or part of the
state-run institutions.>® This idea was accepted by the federal government
which lescll1 to the enactment of the Community Mental Health Centers Act
in 1963.

¥ 1d.
% Mental Health: Transforming Florida’s Mental Health System at pg. 16 (Nov. 2007),
http://www.floridasupremecourt.org/pub_info/documents/l 1-14-
2007 Mental_Health Report.pdf
3T 4 Brief History of Mental lllness and the U.S. Mental Health Care System, Unite for
iite, http://www.uniteforsight.org/mental-health/module2
0 FEpontline, Deinstitutionalization: A Psychiatric  Titanic  (May, 2005),
hitp://www.pbs.org/webl/pages/frontline/shows/asylums/special/excerpt.html, See Also
Mental Health: Transforming Florida's Mental Health System at pg. 16 (Nov. 2007),
hitp://www.floridasupremecourt.org/pub_info/documents/1 1-14-
52‘0(}? Mental Health Report.pdl

Id.
2 Frontline, Deinstitutionalization: A Psychiatric ~ Titanic  (May, 2005),
http://www.pbs.org/webl/pages/frontline/shows/asylums/special/excerpt.html
%1d., See Also Mental Health: Transforming Florida’s Mental Health System at pg. 16
(Nov.  2007), http://www.floridasupremecourt.org/pub_info/documents/11-14-
2007 Mental_Health_Report.pdf
S Transforming Florida's Mental Health System at pg. 17 (Nov. 2007),
http://www.floridasupremecourt.org/pub_info/documents/11-14-
2007 Mental_Health Report.pdf. See also, Community Mental Health Centers




The Community Mental Health Centers Act was intended to create a
network of community-based mental health providers that would replace
failing and costly state hospitals and integrate people with mental
illnesses back into their home communities with comprehensive
treatment and services.>® In what would be his last public bill signing,
President Kennedy signed a $3 billion authorization to support this
movement from institutional to community-based treatment.’® However,
President Kennedy was assassinated, and with the distraction of the
Vietnam War, none of the $ 3 billion was ever appropriated.’ 7

After the passage of the act, a number of federal tort and class action
lawsuits were filed against the states.’® As the courts ruled against the
state-run facilities, the judgments led to the closing of the institutions or
the release of patients with mental illnesses.” These closings contributed
to the deinstitutionalization of people with mental illnesses because there
was no organized or adequate network of community mental health
centers to receive the released patients.60

One of the landmark cases that contributed to deinstitutionalization
was Wyatt v. Stickney. ' In Wyart, a challenge was made to the
conditions and treatment provided to the patients at Bryce Hospital in
Alabama. %2 The challenges were prompted when funding for mental
health services was decreased state wide and about 100 employees’
employment was terminated at the hospital.63 Bryce Hospital serviced
primaril‘?l patients who were involuntarily committed due to their mental
illness.®

The court held that individuals involuntarily committed through the
civil commitment process had a constitutional right to adequate and
effective treatment that would allow them the opportunity to be cured or
improve their mental condition.®® In its reasoning, the court stated:

Construction Act, Menta! Retardation Facilities and Construction Act, Public Law 88-
164 (1963).
% 1d.
S61d. It is thought that President Kennedy had a personal motivation behind signing
this bill because his sister, Rosemary Kennedy, while suffering from a severe mental
illness received a botched lobotomy that left her permanently mentally and physically
incapacitated. See Kermed)y's Message on Mental Illness: 50 Years Later, Cure Alliance
for Mental Illness, http://curealliance.org/kennedys-message-on-mental-illness-50-
xﬂears-later. (February 2013).
58 %
59 Id.
60 1d.
2 Whyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971).

Id.
% 1d. at 783.
64 1d,
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“The patients at Bryce Hospital, for the most part, were
involuntarily committed through noncriminal procedures
and without the constitutional protections that are
afforded defendants in criminal proceedings. When
patients are so commilted for treatment purposes they
unquestionably have a constitutional right to receive such
individual treatment as will give each of them a realistic
opportunity to be cured or to improve his or her mental
condition. Adequate and effective treatment is
constitutionally required because, absent treatment, the
hospital is transformed "into a penitentiary where one
could be held indefinitely for no convicted offense." The
purpose of involuntary hospitalization for treatment
purposes_is treatment and not mere custodial care or
punishment. This is the only justification, from a
constitutional standpoint, that allows civil commitments
to mental institutions such as Bryce. 46

As a result, the court held that even though the failure to provide
adequate treatment was due to a lack of operating funds resulting ina
lack of staff and facilities, this could not be used to justify not providing
suitable and adequate care to people with mental illnesses.”” According
to the court, this failure to provide the adt,qu'lte and suitable care was a
violation of the individual’s due process ughls

The court gave the defendants six months to L.S[db[lbh treatment
plans and implement a compliant treatment pzogmm " In doing so. the
court outlined three fundamental conditions for adequate and effective
treatment programs in public mental institutions. These three
fundamental conditions were: (1) a humane psychological and physical
environment, (2) qualified staff in numbers sufficient to administer
adequate treatment, and (3) individualized treatment ]‘.']’1[]5 ? As a result,
if the state could not meet these standards, then the patients were to be
released.”’

These factors of compliance became known as the “Wyatt
Standards.”* Relying on these standards, similar litigation began in
numerous other states. Many states were unable to meet these

66 Id,

67 Id.

68 Id,

:Z Wyatt v. Stickney, 334 F. Supp. 134, 1343 (M.D. Ala. 1971).

71 i

72 Soe https://mentalillnesspolicy.org/legal/wyatt-stickney-right-treatment. hitm|




requiremf:nls.ﬁ"3 As a result. patients with mental illnesses were rapidly
released from hospitals all over the country.”

Several other court cases further outlined the legal requirements for
admission to or retention in a hospital setting and contributed to
deinstitutionalization.” For example, the District of Columbia Court of
Appeals in 1966 required hospitals to discharge patients to an
environment less restrictive than a hospital if at all possible, and the
burden was placed on the government to find the least restrictive
means.’® Also, in 1975, the United States Supreme Court held that a
finding of "mental illness" alone cannot justify a state confining a person
against his will and holding him indefinitely in simple custodial
confinement’’ The Court held further that a state cannot constitutionally
confine a nondangerous individual who is capable of surviving safely in
freedom by himself or with the help of willing and responsible 1"ami|1y
members or friends solely because he suffers from a mental illness. L
Finally, in 1999, the Court held that a mental iliness could be defined as
disability, and thus, could be covered under the Americans with
Disabilities Act.”” Thereafter, all governmental agencies, not just state
hospitals, would be required to make “reasonable accommodations” to
move people with mental illnesses into community-based treatment to
end unnecessary institutionalization. 80 However, many states and
communities lacked adequate community-based treatment and this led to
further deinstitutionalization.

As deinstitutionalization began, the number of patients in state
mental hospitals began to decline. From 1955 until 1994, the number of
patients in state hospitals fell from approximately 560,000 to 72,000
patients, which was a decrease of over 90 percent.’“ Further, in 2009,
with the onset of the Great Recession, states spent less monejy on mental
health facilities by cutting spending by nearly $4.35 billion.* This led to
an even greater decrease in facilities for those suffering from mental
illnesses. © As a result, in 2010, there were only 43,000 beds in

73 &
4 Id.
75 See Daniel Yohanna, Deinstitutionalization of People with Mental Hiness: Causes
and Consequences, AMA Journal of Ethics Vol. 15 Number 10 (October 2013),
http://journalofethics.ama-assn.org/2013/10/mhst1-1310.html
76 1d., Lake v. Cameron, 364 F. 2d 657 (D.C. Cir. 1966).
Z O’Connor v. Donaldson, 422 U.S. 563 (1975).
Id.
7 Olmsted v. L.C., 527 U.S. 581 (1999).
80 1d.
81 Id.
82 Timeline: Deinstitutionalization and Its Consequences, Deanna Pan (April 2013),
i]atm:ﬂwww. motherjones.com/politics/2013/04/timeline-mental-health-america.
Id.




psychiatric facilities available for use in the United States.3* This was 14
beds for every 100,000 people.85 This was the same ratio that existed in
1850 before the work of activists Dix and Dwight.86

Deinstitutionalization was meant to help those suffering from mental
illnesses. Individuals suffering from severe mental illnesses were
supposed to be freed from the confines of state mental hospitals and
receive treatment back in their communities through a community-based
health system. However, because of the lack of funding for community-
based health systems, the vast majority of these individuals were left
with no way of being ensured that they would receive proper medication
or treatment. Further, there are now very few psychiatric hospitals left in
the country and even less beds in the remaining hospitals for those who
suffer from mental illnesses. This has led many to call
deinstitutionalization the major cause of the mental health crisis in the
United States.’

II. THE CONCEPT OF THE CRIMINALIZATION OF MENTAL ILLNESS

Deinstitutionalization contributed significantly to the criminalization
of mental illness. As people with mental illnesses left the psychiatric
hospitals, they were turned out into the communities at large. However,
since there was inadequate funding for the community based programs,
those with mental illnesses suffered from a lack of adequate treatment.
As a result, many ended up in local jails and state prisons. This is likely
the reason why, over the next four decades as the patients in the state
psychiatric hospitals decreased by 90 percent, the prison population grew
by 400 pcrcenl.88

The term criminalization of mental illness was coined by Dr. Marc F.
Abramson as he noticed the large rise of those suffering from mental
ilinesses in the prison population after the start of deinstitutionalization.®®
Criminalization of mental illness is used to describe people with mental
illnesses who are arrested and prosecuted, with or without jail detention,
for minor offenses rather than being placed in the mental health system.”’

84 Id,

85 id.

86 1d.

8 Fyontline, Deinstitutionalization: A Psychiatric  Titanic ~ (May, 2005),
hitp://www.pbs.org/wgbh/pages/frontline/shows/asylums/special/excerpt.html

% Final Report of The Miami-Dade Grand Jury, Katherine Rundle and Don L. Horn at
pg. 5 (Spring Term 2004).

% Risdon N. Slate, Jacqueline K. Buffington-Vollum and W. Wesley Johnson, The
Criminalization Of Mental Illness, Carolina Academic Press at pg. 43 (2d ed. 2013).

% 1d., See also H. Richard Lamb and Linda E. Weinberger, Persons With Severe Mental
Illness in Jails and Prison: A Review, Psychiatry Online (April 1998).
http://dx.doi.org/10.1176/ps.49.4.483




Some scholars in the area include in this term individuals who commit
serious offenses, but the overwhelming majority of experts in this area
apply the term to minor offenses only.”! The difference between minor
offenses and serious offenses is important.”” Those who commit serious
offenses are normally directed to the criminal justice system and housed
in forensic state institutions. Alternatively, those who commit minor
offenses will be directed to a civil facility if there is adequate space
available.” Due to the closing of the psychiatric hospitals and the lack of
community-based programs, those who have committed minor offenses
are released, only to be re-arrested for the same or similar offenses.”! As
a result, they continually cycle in and out of state and local jail
facilities.”

According to recent Department of Justice, Bureau of Justice
Statistics, there are nearly 1.2 million people with some type of reported
mental illness incarcerated in jails and prisons throughout the United
States.”® Of these, people with mental illnesses are on probation or parole
two to four times more often than the general probation or parole
pOthlation.97 On any given day there are 360,000 people with severe
mental illnesses in jails and prisons throughout the country and over
760,000 people with severe mental illnesses are on community control or
probation. % There are also roughly 35,000 individuals with severe
mental illnesses in state psychiatric hospitals.” Most of these individuals
are in the hospitals in response to court orders in criminal cases.'” In
fourty-four of the fifty states and the District of Columbia, a single
prison or county jail in that state holds more people with severe mental

91 Id,
21d,
93 Id.
94 Id,
95 Id.
% Jillian Peterson, American Psychological Association, Mental lliness Not Usually
Linked To Crime, Research Finds (April 21, 2014)
http://www.apa.org/news/press/releases/20 | 4/04/mental-illness-crime.aspx. See also
Dorris J. James and Lauren E. Glaze, Bureau of Justice Special Report: Mental Health
Problems of Prison and Jail Inmates (September 2006)
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illnesses than the largest remaining psychiatric hospital in that state.'"
Thus, the number of those with severe mental illnesses in prisons and
jails is nearly ten times the number remaining in state hospitals. e

The United States ranks number one in the world in the number of
people suffering from mental illnesses.'® The United States also ranks
number one with the largest number of untreated cases of mental
illnesses.'™ Further, nearly half the inmates with mental illnesses in state
or federal custody in the United States are incarcerated for committing a
nonviolent crime.'” According to recent statistics by the United States
Department of Justice, nearly twenty percent of all jail detainees
experience severe mental illnesses and are incarcerated four to eight
times longer than people without mental illnesses for the exact same
charge.106

According to the Department of Justice, $15 billion is spent annually
on housing those with mental illnesses in prisons and jails throughout the
country.'”’ It costs seven times more on average to house those with
mental illnesses than those without.'® State prisons spend $5 billion
annually to house non-violent inmates with mental illnesses.'”

Although this is a national problem, each state has its own unique
challenges. For example, in Texas it costs $22,000 a year to house an
inmate without mental illness, but those with mental illnesses cost the
state $30,000 to $50,000 a year.110 In some areas of Florida, it costs the
state $80 per day to house inmates but those with mental illnesses costs
the state $130 a day.'!" In Cook County, Illinois, it costs $143 a day to
house an inmate but costs twice that amount if the individual has severe
mental illnesses.''? In Arkansas, the cost to process an individual through
the court system and keep them incarcerated is $6,300 per year but the
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cost for an individual with mental illness is $30,000 a year.113 These are
just a few of the examples of the nationwide consequences of the
criminalization of mental illness.

In regards to the state of Florida, Judge Steve Leifman, who is the
chair of the Florida Supreme Court Task Force on Substance Abuse and
Mental Issues, recently presented a study before the Subcommittee on
the Oversight and Investigations of the Energy and Commerce
Committee of the United States House of Representatives Concerning
People with Mental Illnesses Involved in the Criminal Justice System.' 1
According to his study, the prison population in Florida has increased by
56 percent since 1996.'"5 By contrast, the number of inmates receiving
mental health treatment has increased by 160 percent.''® The total cost to
house people with mental illnesses in Florida’s prisons and forensic
treatment facilities is $625 million annually and an additional $400
million is spent housing people with mental illnesses in local jails. "’
State expenditures are expected to increase as much as $1 billion
annually over the next decade.''®

These costs to house those suffering from mental illnesses are higher
because of the costs associated with special care that is needed for these
inmates. This includes special medical treatment, costs for special
medication i.e. psychotropic drugs, and additional supervision costs. For
example, the Los Angeles County Jail spends $10 million per year on
psychiatric medications.!'® In the Oklahoma prison system, the amount
of psychiatric drugs prescribed increased 50 percent over a recent five
year period.'?® In Portland, Oregon, the local county jail spends half of
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its medication budget on psychiatric drugs for those suffering from
mental illness."”! ‘

In addition, inmates with mental illnesses spend, on average, a longer
amount of time in jail. This increased jail stay results in higher costs for
inmates suffering from mental illnesses compared to those without
mental illnesses. For example, in Florida, inmates in the Orange County
Jail stay for a period of 26 days, but inmates suffering from mental
illnesses are there for an average of 51 days.m Further, in New York,
inmates in Riker’s Island stay for an average of 42 days, but those with
mental illnesses stay for an average of 215 days.'” In Denver, Colorado,
inmates suffering from mental illnesses stay in jail five and one- half (5
') times longer than other inmates.'**

Furthermore, the costs associated with lawsuits from injuries
sustained relating to inmates suffering from mental illnesses while in jail
facilities are not usually included in the costs of housing them. 123
However, these costs can be substantial. For example, in a recent SiX-
year period, the state of Washington spent over $1.2 million in
judgments from lawsuits involving the care of inmates with mental
illnesses.'?® Monetary amounts are not available in most instances due to
confidential settlements, but one only has to read the numerous accounts
of negligence to know how costly these lawsuits can be to the states and
local jurisdictions. 127
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As a result of deinstitutionalization, jails have become the new
mental hospi‘(als.”"g Not only do jails house people with mental illnesses
that are accused of committing crimes, they also house those not accused
of committing crimes. In a 1992 study, it was found that 29 percent of
jails nationwide housed those suffering from mental illnesses that were
not accused of committing crimes.'?’ These individuals not accused of
crimes are housed while they await mental health evaluations pursuant to
civil commitment proccedings.m Jails have to house these individuals
because they have become the only receiving facilities for civil
commitments in these areas.”>’ These numbers are not decreasing. In
fact, Public Health Research Group reviewed these statistics over a 20-
year period and found that the numbers increased for this 1;):31'i0d.'32

A major problem caused by deinstitutionalization is that prisons and
especially local jails are ill equipped to deal with inmates suffering from
mental illnesses.'> Jails and prisons are not prepared to provide adequate
psychiatric and medical treatment for people suffering from mental
illnesses.'** Jail staffs are often not adequately trained in handling those
suffering from mental illnesses.'* In addition, inmates suffering from
mental illnesses are more likely to physically attack correctional staff
and other inmates and also are subject to victimization by other inmates
in disproportionate numbers.'*® Finally, deterioration of their psychiatric
condition occurs when they are denied adequate treatment, which often
leads to a disproportionate number of suicides."’

The criminalization of mental illness is a major problem in this
country. As jails and prisons have become the main holding facilities for
those suffering from mental illnesses, the results for society include
significant financial costs to the taxpayers and inadequate care and
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treatment for people suffering from mental illnesses. There was and is a
great need for a solution to this problem.

TII. A SOLUTION TO THE CRIMINALIZATION OF MENTAL ILLNESS: THE
MiaMI MODEL

A. Miami-Dade County’s Problem

Tn the early 2000s, south Florida had the highest number of pcoyle in
its population suffering from mental illnesses in the country.*® In
Miami-Dade County, nine percent of the population suffered from
mental illnesses which is two to three times the national average. 139
However, Florida ranked 49™ in the nation in funding for mental
illness. "° Miami-Dade County had the largest percentage of mental
illness in an urban area in the country.'*! In the Dade County Jail, there
were up to 1200 inmates suffering from mental illnesses and they took
up three floors of the jail.142 Contrast this with 1985 when there were
only eighty inmates suffering from severe mental illnesses in the county
jail."? Of the 100,000 bookings in the county jail, 20,000 were for
individuals suffering from mental illnesses.'** Thus, the Dade County
jail served as the largest psychiatric institution in Florida."*

During this time period, Miami-Dade County spent over $1 million a
year on psychotropic medications.'*® Miami-Dade Coum; spent $18 per
day to house inmates without mental illnesses at its jail.I " However, the
cost for housing inmates with mental illnesses was $125 a day.'*® The
total cost to house those with mental illnesses was $250,000 a day and
$90 million annually.'*® People suffering from mental illnesses were
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incarcerated eight times longer than those without and at seven times the
150
cost.

B. The Solution: The Creation of the CMHP

These were the issues facing County Judge Steve Leifman. He saw
the problem of the criminalization of mental illness first hand. This led
him to help develop the Eleventh Judicial Circuit Criminal Mental
Health Project (CMHP) in 2000. Fifteen years later, it is called the
Miami model."”' The Miami model contains a number of distinct parts
that have helped to substantially eliminate the criminalization of mental
illness in Miami-Dade County.

Certain core elements are necessary to ensure that any mental health
diversion project is success ful.'> These core clements are included in the
CMHP and make up the essential system of care that is necessary for any
program to be successful and provide the proper treatment.'> According
to Tim Coffey, the Eleventh Judicial Circuit’s project coordinator, “it’s
not about following or using the exact model of the Eleventh Judicial
Circuit. The success of the program has been due to implementation or
following of certain core elements which any community can follow.”"**

These core elements are described by the National Leadership Forum
on Behavioral Health/Criminal Justice to include “forensic intensive case
management, supportive housing, peer support, accessible and
appropriated medication, integrated dual diagnosis treatment, supported
employment, assertive communily treatment/forensic assertive
community treatment, and cognitive-behavioral interventions targeted to
risk factors.'”® In addition, Coffey stated that “Judge Leifman identified
the following other elements that would be essential to a successful
program and they include: proper diagnosis and treatment for both
mental illnesses and co-occurring substance use disorders; trauma related
services; meaningful day activities (e.g., clubhouses, drop-in centers)
that can provide opportunities for development of social and
employment skills; coordinated criminal justice responses (e.g., problem
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solving courts, diversion programs, and Crisis Intervention Training);
and use of advances in information technology to reduce system
fragmentation and enhance care coordination.” .

The FEleventh Judicial Circuit Criminal Mental Health Project
(CMHP) was established with the primary goal of diverting individuals
with serious mental illnesses (SMI) or co-occurring serious mental
illnesses and substance use disorders out of the criminal justice system
and into comprehensive community-based treatment and support
services.'”’ The object was to establish a solution to the problem of the
criminalization of mental illness by providing the essential services to
those in need and bridging a gap between the community partners and
stakeholders who had an interest in eliminating or reducing the problem
of criminalization of mental illness.!>® The short-term goals were to
reduce the number of individuals with SMI in county jails and provide
sufficient help with housing, treatment, and other essential medical
services so that those re-entering the community would not reoffend and
would have the proper treatment for a successful mental health
recovery.'* The program’s long term goals included: “reduced demand
for costly acute care services in jails, prisons, forensic mental health
treatment facilities, emergency rooms, and other crisis settings;
decreased crime and improved public safety; improved public health;
decreased injuries to law enforcement officers and people with mental
illnesses; and decreased rates of chronic homelessness.” 160 Most
important, the CMHP’s main goal was “to close the revolving door
which results in the devastation of families and the community, the
breakdown of the criminal justice system, and wasteful government
spending.”'®!

The CHMP has been in operation for seventeen years. It functions to
divert nonviolent misdemeanant defendants suffering from SMI or those
with SMI who commit less serious felonies, or those with co-occurting
SMI and substance use disorders, from the criminal g'ustice system into
community-based treatment and support services. '%* The program has
two main components. First, there is a pre-booking process that relies
heavily on crisis intervention training (CIT) with law enforcement
officers.'® Second, there is a post-booking diversion program that seeks
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157 1 1™ Judicial Cireuit of Florida, Criminal Mental Health Project Program Summary
(2015).

158 1d.

1974,

16014

16174,

162 1d.

163 1q.



to divert those arrested and awaiting adjudication out of the criminal
justice system.'®* Both components seek to divert the individuals out of
the criminal justice system and place them in community-based
treatment and support programs.'

The success of the CMHP depends on the participation and
cooperation of community stakeholders.'*® Without the support of the
community stakeholders, the CMHP would have no chance of success.'®’
The community stakeholders for the CHMP include: “the State
Attorney’s Office, the Public Defender’s Office, the Miami-Dade County
Department of Corrections and Rehabilitation, the Florida Department of
Children and Families, the Social Security Administration, public and
private community mental health providers, Jackson Memorial Hospital-
Public Health Trust, law enforcement agencies, family members, and
mental health consumers.”'®® These community leaders have a vested
interest in making sure each of the following programs is successful in
order to help alleviate the societal problems associated with the
criminalization of mental illness.

1) Pre-Booking Diversion

CIT is the key component of the pre-booking diversion. CIT was
modeled after training developed in Memphis, Tennessee in the 1980s
and is currently known as the Memphis Model. '8 The basis of CIT is to
equip and train law enforcement officers to appropriately deal with those
suffering from mental illnesses.'”” Law enforcement officers on a regular
basis are the first responders to deal with those suffering from mental
illnesses. Thus, proper training is essential.

CIT requires that officers receive “40 hours of specialized training in
psychiatric diagnoses, suicide intervention, substance abuse issues,
behavioral de-escalation techniques, the role of the family in the care of
a person with a mental illness, mental health and substance abuse laws,
and local resources for those in crisis.”'”' “The training is designed to
educate and prepare officers to recognize the signs and symptoms of
mental illnesses, and to respond more effectively and appropriately to
individuals in crisis.”!”® CIT officers are trained and have expertise in
de-escalating crises involving people suffering from mental illnesses and
provide an understanding and compassion in dealing with those with
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SMI in difficult situations.'” As a result, officers dealing with those
suffering from SMI can often divert them to proper mental health
services rather than taking them to jail. il :

This training is important because it can divert individuals with SMI
out of the criminal justice system and into programs that are designed to
address their needs.'” For example, an individual with SMI may
habitually trespass at a convenience store. An officer with CIT can
ascertain that the individual’s conduct is based on his SMI and divert
him to a proper mental health facility. In this way, the officer can
provide services that may help alleviate the problem rather than to arrest
the individual and continue the cycle of the individual being repeatedly
incarcerated because of the mental illness.

The CMHP has been very successful in its CIT. Through the history
of the program the CMHP has provided training free of charge to over
4,600 law enforcement officers and to all thirty-six local municipalities
in Miami-Dade County, as well as Miami-Dade Public Schools and the
Department of Corrections and Rehabilitation.'™ Over the past seven
years, these officers from the Miami-Dade Police Department and City
of Miami Police Department who have received CIT have responded to
nearly 71,000 mental health crisis calls resulting in over 14,000
diversions to crisis units and just over 100 arrests.'’’ Statistically, this is
one arrest per every 519 calls for service dealing with people with mental
illnesses, one diversion for every five calls, and one transport for
treatment for every 1.8 calls.'”® As a result of CIT, the average daily
population in the county jail system has dropped from 7,800 to 4,800
inmates and the county has closed one entire jail facility.'” This has
produced a savings to the taxpayers of $12 million per year.'Rn There has
also been a reduction in fatal shootings and injuries of people with
mental illnesses by police officers.'®! From 1999 through 2005, there
were nineteen persons with mental illnesses that died as the result of
incidents with law enforcement officers in Miami-Dade County.'® Since
2005, this figure has dropped significantly.'® The following statistics
indicate the success of the CIT program.
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Table 1: City of Miami and Miami-Dade Police Departments Annual
CIT Calls'®

QEMBDA I

CIT Calls

Individuals Arrested 138] {0.2%)
Individuals Diverted from Jail 1940 | 3,563 | 2,118| 1,215| 1,871 | 1,633 | 1,694 | 14,034 {19.6%)
Indlviduals Transported to Crisis** 3,307 | 4,642 | 5,527 | 3,946 | 5155 | 7417 | 8,303 38,297 (53.5%)
Use Of Force 29 75 72 59 79 69 58 441| (0.6%)
Officer Injuries . - . 11 21 26 12 70| 10.1%]
Consumer Injuries 127 262 211 203 803| (1.1%)

* Average of 1 arrest per 519 calls, 1 jail diversion per 5 calls, and 1 transport ta treatment per 1.8 calls.
2) Post Booking Jail Diversion Program

The CMHP was created to divert non-violent misdemeanor offenders
with SMI and co-occurring substance abuse disorders out of the criminal
justice system and into community-based treatment and service
programs.185 In 2008, the program was expanded to address certain non-
violent felony offenses in the diversion program. '* On average 500
individuals annually are diverted out of the criminal justice system. "
However, that number has increased as the program has developed over
the years. Foi example, in 2015, there were 831 referrals.'®® Over the
past 10 years, roughly 4,000 individuals have been diverted out of
county jails and into community-based programs and services for
treating mental illnesses.'® The misdemeanor and felony jail diversion
programs are the main parts of the Post Booking Jail Diversion program.

a. Misdemeanor Jail Diversion Program
The misdemeanor diversion program has 300 referrals annually.'®

The post booking diversion program requires that defendants who are
booked into the jail are screened for signs and symptoms of mental

%4 Niami-Dade County 11" Judicial Circuit Criminal Mental Health Project Criminal
Justice/Mental Health Statistics and Project Outcomes; See also Telephone interview
with Tim Coffey, Coordinator Eleventh Judicial Circuit Mental Health Project (October
25, 2017).
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illnesses by correctional officers. 1 Defendants charged with

misdemeanors and who satisfy the program admission criteria are
transferred from the jail to a community-based crisis stabilization unit
within 24 to 48 hours of booking.'”> Once the defendant is stabilized,
the criminal charges may be dismissed or modified according to the type
of further treatment that is needed.'®® If further treatment is needed, then
defendants who agree to further services are assisted by matching them
with a comprehensive array of community-based treatment, support, and
housing services that are essential for successful community re-entry and
recovery outcomes. 194 Program participants are monitored by the CMHP
for up to one year following community re-entry to ensure that they are
continuing with their treatment and are in contact with necessary
supports and services.'”

Seventy to eighty percent of the defendants in the misdemeanor
diversion program are homeless at the time of arrest.'”® In addition, they
tend to be those who suffer from the most severe forms of mental
illnesses and also have co-occurring substance abuse issues. 7 The
program has been very successful as the recidivism rates among program
participants have decreased from about 75 percent to 20 percent
annually.'®

b. Felony Jail Diversion Program

There are roughly 200 defendants that are referred to the felony
diversion program each year. 19 The defendants in the felony jail
diversion program are referred to the CMHP through a number of
community sources including the Public Defender’s Office, the State
Attorney’s Office, private attorneys, judges, corrections health services,
and family members. 200 The defendants must meet mental health
diagnostic criteria to qualify to enter the program.201 They must also
meet the legal criteria of entering the program with a third degree felony
and cannot have more than three prior felony convictions.”® In addition,
they must be eligible to apply for entitlement benefits such as
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Supplemental Security Income (SSI), Social Security Disability
Insurance (SSDI), and Medicaid.>”

Once the person is accepted into the felony jail diversion program,
the assistant state attorney prosecuting the case will inform the court of
the plea offer to the defendant and any subsequent plea conditions that
will be offered contingent upon successful program completion. 2
Similar to the misdemeanor program, legal charges may be dismissed or
modified based on treatment c:ngag,ernent205 All defendants are assisted
in accessing community based services and supports, and their progress
is monitored and reported back to the court by CMHP staff.”*

Of those participatin% in the felony diversion program, 65 percent
complete the program. 27 \While those who completed and did not
complete the program both demonstrated improvements in criminal
justice outcomes, those who completed did much better.2%® Recidivism
rates were 25 percent for completers and 73 percent for non-completers
within one year of finishing or leaving the program. Within two years of
leaving the program, recidivism rates were 35 percent for completers and
79 percent for non-completers. 2 Non-completers of the program
returned twice as often to jail than those who completed the program.2 .
Those who completed the program demonstrated an 82 percent reduction
in jail bookings and a 90 percent reduction in jail days within one
year. 2 pPor every 100 completers of the program there was over
$750,000 dollars in cost avoidance to the jail in the year following
admission.2"? Since 2008, the felony jail program alone is estimated to
have saved the county over 15,000 days of housing costs in the county
jail which is more than 35 years of costly jail time. 213 Overall,
participants in the program demonstrated continued reductions in
criminal justice involvement during the two years following discharge
from the program.z‘4

3) Forensic Hospital Diversion Program
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In 2009, the CMHP implemented a pilot project funded by the State
of Florida to develop the Miami-Dade Forensic Alternative Center (MD-
FAC). The MD-FAC is a ten bed receiving facility which was
implemented to “demonstrate the feasibility of establishing a program to
divert individuals with mental illnesses committed to the Florida
Department of Children and Families from placement in state forensic
hospitals to placement in community-based treatment and forensic
services.”'* Individuals particiPating in the program are those that have
been charged with 2" and 3 degree felonies, but who do not have
significant histories of violent felony offenses.”'® In addition, they must
not be likely to face incarceration if convicted of their alleged
offenses.?'” Finally, they must have been adjudicated incompetent to
proceed to trial or not guilty by reason of insanity.”'® Individuals meeting
these requirements qualify for the community-based treatment
program.”"?

“The community-based treatment provider for the pilot project is
responsible for providing a full array of residential treatment and
community re-entry services including crisis stabilization, competency
restoration, development of community living skills, assistance with
community re-entry, and community monitoring to ensure ongoing
treatment following discl'mu'ge.”220 In addition, the treatment provider
will help individuals in accessing “entitlement benefits and other means
of economic self-sufficiency to ensure ongoing and timely access to
services and supports after re-entering the community.” 21 Unlike
individuals admitted to state hospitals, individuals served bzy MD-FAC
are not returned to jail upon restoration of competenur:y.22 This is an
advantage because, unlike state facilities, the program is able to keep
individuals whose competency has been restored in the program rather
than in jail while awaiting trial.>?? As a result, this decreases the burdens
on the jail and eliminates the possibility that a person may decompensate
while in jail and or lose his ability to maintain normal ?sychological
functioning and be declared incompetent to proceed again.”*

To date, the project has demonstrated

215 1d, See The Forensic Mental Health System, Florida Senate Interim Report 2012-108
at pg.3 (September, 2011).
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4)

The majority of individuals involved in the CMHP programs do not
receive any entitlement benefits at the time they enter a CMHP
pmgr:—.lm.228 As a result, many of the participants do not have sufficient
funds to obtain adequate housing, treatment, or support services in the
community.

a more cost effective delivery of forensic mental health
services, reduced burdens on the county jail system in
terms of housing and transporting defendants with
forensic mental health needs, and has provided a more
effective community re-entry and monitoring of
individuals who, historically, have been at high risk for
recidivism to the justice system and other acute care
se‘ctings.225

Individuals admitted to the MD-FAC program are
identified as ready for discharge from forensic
commitment an average of 52 days (35%) sooner than
individuals who complete competency restoration
services in forensic treatment facilities, and spend an
average of 31 fewer days (18%) under forensic
commitment. The average cost to provide services in the
MD-FAC program is roughly 32 percent less expensive
than services provided in state forensic treatment
facilities.”®

Access to Entitlement Benefits

Community leaders in the criminal justice and behavioral
health communities consistently identify lack of access to
public entitlement benefits such as Supplemental Security
Income (SSI), Social Security Disability Insurance
(SSDI), and Medicaid as among the most significant and
persistent barriers to successful community re-integration
and recovery for individuals who experience serious
mental illnesses and co-occutring substance use
disorders.”’
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In order to address this barrier and maximize limited resources, the
CMHP developed an innovative plan to improve the ability to transition
individuals from the criminal justice system to the community. -
Funding is essential to the success of the program. Therefore, “all
participants in the program who are eligible to apply for Social Security
benefits are provided with assistance utilizing a best practice model
referred to as SOAR (SSI/SSDI, Outreach, Access and Recovcry).”23 :
SOAR is an approach that was developed as a federal technical
assistance initiative to expedite access to social security entitlement
benefits for individuals with mental illnesses who are homeless.”” The
result of obtaining SSI and/or SSDI for the program participants is
essential in that it provides a “steady income and health care coverage
which enables individuals to access basic needs including housing, food,
medical care, and psychiatric treatment.”*>* This reduces recidivism in
the criminal justice system, prevents homelessness, and is an essential
element in the process of recovery for the CMHP partic:ipams.234

The CMHP has developed a good working relationship with the
Social Security Administration, which helps expedite and ensure
approvals for entitlement benefits in the shortest time possiblf:.235 The
process begins when all CMHP participants are initially screened for
eligibility for federal entitlement benefits, with CMHP staff initiating
applications as early as possible utilizing the SOAR model.2*® Program
data demonstrates that 90 percent of the individuals are approved on the
initial application. B7 By contrast, the national average across all
disability groups for approval on initial application is 37 perc»:?.nt.238 In
addition, the average time of approval for CMHP participants is 30
days.” This quick turnaround time is remarkable when compared to the
ordinary approval process, which typically takes between nine to twelve
months.

Based on the success of the CMHP, Miami-Dade County was
awarded a 3-year, $750,000 grant from the State of Florida in 2010.2"
The grant was for the purpose of implementing and expanding
applications for access to entitlement benefit services to include
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individuals with SMI re-entering the community after completing jail
sentences. 2*2 This would be done by implementing a specialized
entitlement benefits unit utilizing the SOAR model to expedite access to
Social Security and Medicaid benefits for individuals served by the
CMHP pro;_.r,ralms.243

5) Recovery Peer Specialists

Recovery Peer Specialists are another essential element of the
CMHP. Recovery Peer Specialists are individuals who suffered from
mental illnesses and have recovered or are in recovery and that work as
members of the jail diversion team.”"* Based on their life experiences,
they are able to better relate in some instances and provide invaluable
help to those they are serving. The primary function of Recovery Peer
Specialists is to assist jail diversion program participants with
community re-entry and engagement in continuing treatment and
services. ¥ This is accomplished by working with participants,
carcgivers, family members, and other sources of support to minimize
barriers to treatment engagement and to model and facilitate the
development of adaptive coping skills and behaviors.>*® Recovery Peer
Specialists also serve as consultants and faculty to the CMHP’s CIT
training program. A

6) Bristol-Myer Squibb Foundation Project

The South Florida Behavioral Health Network, with coordination
from CMHP, which is contracted by the Florida Department of Children
and Families to manage the substance abuse and mental health system of
care in Miami-Dade and Monroe counties, was awarded a three year,
$1.2 million grant from the Bristol-Myers Squibb Foundation.”*® The
purpose of the grant is to “develop and implement a first of-its-kind
coordinated system of care targeting the needs of individuals with
serious mental illnesses who are at highest risk for involvement in the
criminal justice system and other institutional settings.”*" The project
coordinates and works with CMHP’s Misdemeanor and Felony Jail
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Diversion pro grams.? “A primary goal of the project is to ensure timely
and efficient access to a comprechensive array of services based on
enhanced, individualized assessment of clinical and criminogenic needs
and risk factors.”?*! The services are to be delivered by a coordinated
network of community-based treatment providers and justice system
stakeholders involved in cross-systems and cross-disciplinary treatment
planning, service coordination, and information sharing.?*? Although in
its infancy, the project will be evaluated by comparisons of behavioral
health and criminal justice outcomes among individuals enrolled in the
new program versus individuals participating in traditional community-
based services.
7) Mental Health Diversion Facility

Another important aspect of the CMHP is its development of a
dedicated mental health diversion facility. Since 2006, the courts have
been working with stakeholders from Miami-Dade County on a capital
improvement project to develop a first of its kind mental health diversion
and treatment facility. Currently, the county has begun building a
dedicated mental health diversion facility, which will cost taxpayers over
$42 million.?** The facility will service individuals who are diverted
from the county jail system into a “seamless continuum of
comprehensive community-based treatment programs that leverage local,
state, and federal resources.””> The project’s main goal is to build on the
successful work of the CMHP with the goal of creating an effective and
cost efficient alternative treatment setting to which individuals awaiting
trial may be diverted. >

The diversion facility will be housed in a former state forensic
hospital which is in the process of being renovated to include programs
operated by community based treatment and social services providers.”’
The services offered at the facility will include “ecrisis stabilization,
short-term residential treatment, day treatment and day activities
programs, intensive case management, outpatient behavioral health and
primary care treatment services, and vocational rehabilitation/supportive

20 1 1™ Judicial Circuit of Florida, Criminal Mental Health Project Program Summary
(2015).
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employment services.”*>® The facility will also include space for the
courts and for social service agencies such as housing providers, legal
services, and immigration services so that the comprehensive needs of
individuals can be served.”*’

The goal for the mental health diversion facility and expansion of the
CMHP’s diversion programs is to, “create a centralized, coordinated, and
seamless continuum of care for individuals who are diverted from the
criminal justice system either pre-booking or post-booking.”** In
providing a comprehensive array of services and supports in one facility,
it is likely that individuals who are currently recycling through the
criminal justice system will be more likely to engage treatment and
recovery services.”®' The new facility will also allow individuals who
spend extended amounts of time in the county jail to move more quickly
and seamlessly into residential treatment programs and supervised
outpatient services. 62

It is estimated that the new diversion facility will save $8.2 million
each yv::ar.m3 In addition, it is estimated that there will be a reduction in
almost 1,200 jail bookings each year.”*! Further, this will save the county
an estimated reduction in annual jail dazfs by over 34,000, which is
equivalent to over ninety beds every year.2 :

8) Typical or Troubled? Program

Recently, the CMHP partnered with the American Psychiatric
Foundation (APF) and Miami-Dade County Public Schools (MDCPS) to
implement the Typical or Troubled? School Mental Health Education
Program for all public junior high and high schools in the Miami-Dade
County school system.?% “The program will train over 500 teachers,
school psychologists, social workers and guidance counselors on carly
identification of potential mental health problems, will educate and
engage parents, and will ultimately link students with mental health
services when needed.” 2’ The program helps school personnel
distinguish between typical teenage behavior and evidence of mental
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health warning signs that would warrant intervention.?®® The goal will be
to take a proactive approach to confront the issue of mental health in the
school system through partnerships and targeted training that seek to
identify and provide effective treatment of mental health problems
before those problems manifest through increased truancy, substance
abuse, criminal activity, violence, or lragcdy.m

C. CMHP A Model of Success

The success of the CMHP has been immense in the fight against the
criminalization of mental illness. The CHMP has demonstrated
substantial gains in its effort to combat the criminalization of mental
illnesses.?’® This is accomplished because the CMHP offers the promise
of hope and recovery for individuals with SMI who have often been
misunderstood and discriminated against through a wide variety of
services and programs that are absent from most communities.””! Once a
person is engaged in the proper treatment and community support
services, the individual has the opportunity to achieve successful
recovery and community integration, as well as reduce his recidivism to
jail.

The success of the CMHP has been nationally recognized and is a
national model of excellence in dealing with mental illness in the
criminal justice system. 23 The CMHP has received numerous
recognitions and awards including the 2010 Prudential Davis
Productivity Award for implementation of SOAR, 2010 Eli Lilly
Reintegration Award for Advocacy, the 2008 Center for Mental Health
Services/National GAINS Center Impact Award, the 2007 National
Association of Counties Achievement Award, the 2006 United States
Department of Housing & Urban Development’s HMIS National
Visionary Award, the 2006 Prudential Financial Davis Productivity
Award, and the 2003 National Association of Counties Distinguished
Service Award.”’/ In addition, for Judge Leifman’s incredible work in
this area, he was honored in 2015 by the United States Supreme Court
when he received the National Center for State Courts’ William H.
Rehnquist Award for Judicial Excellence.””
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The CMHP provides an effective and cost-¢fficient solution to a
community ;:woblfzm.n6 As previously noted, over CMHP’s fifteen-year
history, “program results demonstrate that individualized transition
planning to access necessary community based treatment and services
upon release from jail will ensure successful community re-entry and
recovery for individuals with mental illnesses, and possible co-oceurring
substance use disorders that are involved in the criminal justice system.”
277 This truly innovative program has seen incredible results.

The CMHP is estimated to have saved the county millions of dollars
since its inception.”’ Its diversion programs alone save the taxpayers
nearly $6 million a year.m In addition, the population in the local jails
has dropped from 7,800 to 4,800, which allowed for the closing of one of
the county jails and has saved the taxpayers $12 million per year.zso The
savings alone would seem to most to be a success, but the real success is
that recidivism rates of those treated and parlicigating in the program
dropped from 75 percent to 20 percent annually. 8! This decline shows
that the fight against the criminalization of mental illness is working as
individuals suffering from SMI are not being repeatedly recycled
through the criminal justice system. In addition, they are receiving the
necessary treatments and setvices to help them lead a productive life.

The Chief Justice of the Florida Supreme Court, Jorge Labarga,
summed up the work of Judge Leifman and the CMHP when he said,
“Judge Leifman epitomizes judicial excellence: Troubled by people with
mental illnesses cycling through his Miami courtroom, Judge Leifman
decided o take action. His unwavering commitment and compassion in
the years since that moment have brought astounding results, changing
and saving lives, and bringing families back together. He has made our
courts more just and our society more humane. n282

IV. Do THE PRINCIPLES OR PARTS OF THE CMHP WORK IN OTHER
JURISDICTIONS?

http://www. floridasupremecourt.org/pub_info/documents/pressreleases/2015/08-12-
2015 Leifman-Wins-Rehnquist-Award.pdf.
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The CMHP has been shown to be an innovative program that helps
solve the problem of the criminalization of mental illness. It is clear that
the problem of the criminalization of mental illness occurs across the
nation. If the problem is so widespread, the question is whether other
areas or jurisdictions have adopted the CMHP’s program or similar
components of the program. Further, if these areas or jurisdictions have
adopted the programs or components of the program, then are these areas
or jurisdictions seeing similar successes.

In making this determination, research was conducted on eighteen
different jurisdictions suffering from the effects of the criminalization of
mental illness that are utilizing diversionary programs similar to the
CMHP. ?® Fifteen of these %urisdictions made site visits to Miami,
Florida to view the CMHP.?* One jurisdiction worked closely with
Judge Leifman and his staff in developing their programs but did not
make a site visit. >*° Interviews were done with representatives of
seventeen of the eighteen jurisdictions.286

A. Site Visits

Fifteen of the eighteen jurisdictions researched made site visits to the
CMHP and viewed the CMHP’s programs. One jurisdiction did not
make a site visit but has worked closely with the Judge Leifman and the
staff of the CMHP in developing its programs. Seventy-five percent of
the jurisdictions making visits or working directly with Judge Leifiman
and his staff adopted parts of the CMHP. None of those jurisdictions
adopted the entire CMHP program and all cited lack of financial
resources as the major reason. Twenty-five percent of the jurisdictions
did not adopt parts of the program after their visit because they already
had similar programs in place. Only one of the sixteen jurisdictions did
not adopt any parts of the CMHP because they cited the fact that their
studies on the subject arca showed that their program worked better,
although they had some similar components in place. All those that

23 The jurisdictions researched were as follows: Duval County, Fl; Shelby County, TN;
Broward County, Fl; Pinellas County, Fl; 19" Judicial Circuit, Fl; Franklin County,
OH; Cock County, 111.; Orange County, Fl; 20" Judicial Circuit, Fl; Bexar County, TX;
Hillsborough County, Fl; Alachua County, Fl; Harris County, TX; Cuyahoga County,
OH: Palm Beach County, Fl; King County, WA; Douglas County, KS; Los Angeles
County, CA;

B4Telephone interview with Tim Coffey, Coordinator Eleventh Judicial Circuit Mental
Health Project (May 25, 2017).

285 19 Judicial Circuit of Florida; King County, Washington; and Douglas County
Kansas did not make site visits.

28 Only King County, Washington was not interviewed. They did not visit the CMHP.
Information on their program was gathered by web based sources.



visited the CMHP stated that the visit was valuable and that they gained
valuable ideas that could be helpful in the future for solving the problem
of the criminalization of mental illness in their jurisdictions.

B. Main Components

All of the eighteen researched jurisdictions utilize CIT. However,
only 66 percent of those had a triage or crisis stabilization center similar
to that of the CMHP. This crisis stabilization center is an important
component because it gives CIT officers a place away from the county or
local jail to which individuals suffering from SMI can be diverted. A
representative of one of the jurisdictions stated, “It is frustrating when
CIT has been completed but there is no facility to divert individuals to
other than the county jail.”**’

In regard to mental health diversion, 66 percent of the jurisdictions
had a pre-trial diversion program for those suffering from SML Eight-
three percent of the jurisdictions had a mental health court system in
place. Sixty-six percent of the jurisdictions used their pre-trial diversion
program as their main diversionary component for people with mental
illnesses. Twenty-six percent of those operating a mental health court
used this court as their main diversionary program for those suffering
from SMI.

In regards to the CMHP’s other components, only 38 percent were
utilizing SOAR. Only one jurisdiction had adopted a school program to
target those in schools suffering from SMI. No jurisdiction had
developed a dedicated mental health diversion facility.

All of the jurisdictions interviewed cited two major problems in
limiting the success of their programs. All of the jurisdictions stated that
financial resources are the biggest barrier in limiting their success. For
example, many interviewed cited the fact that the CMHP was spending
$42 million on a dedicated mental health diversion facility which they
would never be able to do in their jurisdiction. Further, all of the
jurisdictions cited the need for changes in legislation or new legislation
to provide helps and tools in the fight against the criminalization of
mental illness.

From the visits, all of the representatives of the jurisdictions stated
that they gained valuable ideas on how to implement or make their
diversion programs better. Further, they stated that it helped bring
community leaders together. For the majority of these jurisdictions, their
programs had not been in place long enough to gain valuable statistics as
to whether the ideas they implemented had been successful. However,
the perception by these representatives was that they had a made strides

WTelephone interview with Kelly Steele, Problem Solving Court Manager, 9" Judicial
Circuit, Fl (July 18, 2017).



in right direction and that their programs were going to be successful.
C. Examples and Models

It is clear from the interviews and web-based resources that areas and
jurisdictions that suffer from the criminalization of mental illness have
attempted to solve their problem by adopting parts of the CMHP’s
programs or by adopting similar components. Some have been very
successful. Others have just started to implement programs so that there
are no concrete numbers with which to measure success. Most have
financial restrictions but are using creative methods to craft successful
programs. Below are models from other areas and jurisdictions and their
successes.

1) Duval County, Florida

In 2015, community leaders realized they had a mental health
crisis. 2*® Community leaders that were part of the Jacksonville
Community Council Inc (JCCI). JCCI commissioned a study on the
mental health crisis in Duval County. As part of that study, community
leaders visited the CMHP.?® As a result of the study and the visit,
several programs were put in place.

In 2016, First Schools Plus, a mental health service program in Duval
County schools, began to put licensed mental health professionals in
selected schools. 2° In 2016, there were nearly 1000 referrals and 61
percent of those students received services.””! This program has been
seen as an immense success based on the number of individuals
receiving services.

In 2017, a mental health central receiving system was opened to
divert people suffering from mental illnesses from the local jail to
receive mental health services.?*? All officers receive CIT training
through the Jacksonville Sheriff’s Office.?”® These officers now have a
way to divert individuals suffering from SMI rather than taking them to

28 plorida Times Union, Editorial Page, Florida's mental health crisis deserves to bea
high priority (February 19, 2015), http://jacksonville.com/opinion/editorials/2015-02-
18/story/floridas-mental-health-crisis-deserves-be-high-priority.

w Telephone interview with Judge Karen Cole, Circuit Judge 4% Judicial Circuit, (July
17,2017).

20 plorida Times Union, Editorial Page, JCCI Mental Health Study has produced
lasting impact (December 23, 2016). http://iacksonville.com/opinion/2016-12-23/jcci-
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the county jail. This is important because the Duval County Jail is the
Jargest mental health provider in the county.”

Duval County also uses some similar components of the CMHP. The
county operates a mental health court. 25 In addition, Duval County,
through some of its non-profit hospitals, provides training to 10,000
individuals in the community for recognizing signs of severe mental
illness and to help connect high risk individuals to services faster.”® This
is a way of trying to keep people suffering from mental illnesses from
entering the court system by recognizing their mental health issues and
stabilizing them before they would enter the court system.”’

Judge Karen Cole has been an instrumental figure in helping solve
the mental health crisis in Duval County. She along with community
leaders made a site visit to the CMHP. Judge Cole stated that the visit
was a huge success.””® It brought community leaders together and helped
with the development of a number of pl'ograms.zq ? The county’s program
is still in its inception and pieces are being borrowed from the CMHP.*®
However, the county does not have the same type of funding as Miami-
Dade County. There are no statistics as to the success of the programs as
it is in its inception, but it is perceived in the coming years that the
statistics will justify the program’s funding."’

2) Pinellas County, Florida

Pinellas County visited the CMHP in December 2013.°% Pinellas
County operates a unique mental health jail diversion program.3 % The
program was started in 20043 The program has diverted nearly 6000
individuals suffering from mental illnesses out of the criminal justice
system.*?> There has been a 90 percent reduction in recidivism among
those that have completed the program.®® The jail diversion program
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diverts individuals out of the criminal justice system into community-
based treatment.>”’ The program lasts ninety days.>™ The program acts in
the place of a mental health court.’”’

The ninety-day program provides services which include face-to-face
assessments, transportation, transitional housing, psychiatric evaluations,
treatment plans, prescription medication therapy, intensive case
management, court liaison and finding additional community
resources.”'® The program provides access to community-based health
and substance-abuse treatment services.’'' Clients receive treatment
services, case management, housing, and medications.”"?

Pinellas County has CIT training but lacks a triage or central
receiving facility and adequate housing for placement of individuals
once they have completed the program.®" This is due to a lack of
funding. *'*However, it is estimated that the jail diversion program saves
the taxpayers millions of dollars each year.”"® For example in 2004, it
was estimated the program saved the taxpayers over $5 million.*'°

Pinellas County has not adopted all of the CMHP programs because
of a lack of funding.*'” However, it has become creative by instituting
the Safe Harbor homeless facility and a chronic inebriation program that
helps with those suffering from mental illness and co-oceurring
substance abuse issues.’'® Although the county does not have the same
financial resources as Miami-Dade County, it has become creative and
successful with the programs it has initiated.

3) 19th Judicial Circuit, St. Lucie and Indian River County, F lorida

The 19th Judicial Circuit which includes St. Lucie and Indian River
counties deals with the problem of the criminalization of mental
illness.?'” Although no representative has visited the CMHP from the
19th Circuit, Circuit Court Judge Cynthia Cox has worked closely with
Judge Leifiman on issues dealing with mental illnesses in the criminal
justice system.’”® She has been the administrative judge for the mental
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health courts in the 19th Circuit and has been instrumental in their
success.’2! The 19th Circuit does have CIT training but does not have a
central receiving system because of lack of funding.?” As a result,
mental health diversion and services are provided through the mental
health courts.*??

The mental health courts were started in the early 2000’s. pet
Currently, there are roughly 500 participants in the mental health courts
in St. Lucie and Indian River counties.””® The mental health courts have
adopted many of the principles of the CMHP.>? Inside the mental health
courts, there is a misdemeanor and felony diversion program.327 The
mental health courts also offer services and programs similar to those in
the CMHP to those found not guilty by reason of insanity and with
competency issues.’?® In addition, there is a traditional track through
which participants are placed on proba’tion.329 Finally, the courts also
utilize the SOAR program to help the participants receive the
government benefits they need for housing and treatment,**°

Lack of funding is a major reason for not adopting all of the
CMHP.>*' However, the program in place has been very successful and
saves the circuit an average of $3 million a year in jail costs. >
According to Judge Cox, this is due to the creative use of funds and
building programs within the mental health court system.333

4) Franklin County, Ohio

Franklin County, Ohio, has problems with the criminalization of
mental illness. > The county currently houses 2,300 inmates in its
county jail with 45 percent suffering from some type of mental illness.**
Representatives from the county visited the CMHP in October 2015.3¢
Based on the visit, the county developed a number of programs to help
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with their mental health crisis.**’ First, the county instituted CIT training
for law enforcement officers and developed a mental health crisis center
where law enforcement officers could divert individuals with SMI to
provide mental health and co-occurring substance abuse services.*® In
addition, a program was developed to place individuals with SMI, who
have been deemed frequent users of the system, in social service
programs to obtain the needed services.”” In 2016, a misdemeanor and
felony diversion program was started for individuals involved in the
criminal justice system who suffered SML.** Finally, a mental health
court was instituted. Funding mental health diversion programs is an
issue. However, the county has tried to be creative in using the key
components of the CMHP that are financially feasible in order to reduce
the criminalization of mental illness in the county.
5) Cook County, lllinois

Cook County, Illinois, has adopted some components of the CMHP.
In particular, it uses a combination of supportive housing, which includes
community mental health treatment services and rent subsidies.”®' In
addition, Cook County utilizes Assistive Community Treatment (ACT)
teams composed of mental health sPecialists who help coordinate
treatment, housing, and vf:n‘qnloyz'nent.3 ? Finally, Cook County utilizes
CIT training and has adopted a Mental Health Court for felony
offenders.**

In fact, Cook County has a successful mental health diversion
program which operates through its Mental Health Court.** Unlike the
CMHP, the diversion program only focuses on felony offenders. i
According to Judge Lawrence Fox, Director of Problem Solving Courts
in Cook County, the county’s studies show that misdemeanor diversion
does not work as well as focusing on felony offenders.**® According to
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Fox, the idea is to target high risk offenders and the model has been a
success.*"’

In using these components and strategies Cook County has
experienced success in combating the criminalization of mental illness.
There has been an 86 percent reduction in arrests of those with mental
illnesses.**® Further, there has been an 86 gercem reduction in jail time
for those suffering from mental illnesses.* Finally, there has been a 76
percent reduction in hospitalizations for those participating in the
programs.>>®

6) King County, Washington

King County, Washington utilizes several components of the CMHP
in its mental health diversion programs. King County utilizes supportive
housing and Assertive Community Treatment (ACT) which has provided
for intensive community based mental health treatments.>*! This is done
through jail diversion programs that utilize CIT training and a crisis
solutions center.”*? These programs have led to a 45 ?ercenl reduction in
jail booking for those participating in the pro,<.3,rams.35

One of the unique features of King County program is the
development of a crisis solutions center, which has three linked
programs.”* First, there is a crisis diversion facility for adults in crisis
who need stabilization and referral to appropriate community based
services. °°° Second, there are crisis diversion interim services for
individuals who need intensive case management to identify and engage
in available housing and support options upon returning to their home
community.>* Finally, there is a Mobile Crisis Team that responds with
police and other first responders in the community to provide crisis
stabilizagign and linkage to appropriate services and supports in moments
of crisis.”™
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King County also utilizes a mental health court program.3 %8 This
program provides a diversionary court for those whose crimes are linked
to a mental illness.>>® The diversionary court is open to individuals with
both misdemeanor and felony charges.a(’D

King County’s diversion program was evaluated by researchers at
Seattle University who concluded that the program was successful. L
The evaluation results suggest that the program is relieving an otherwise
substantial and unnecessary burden on law enforcement officers.’® This
is done by diverting individuals with SMI out of the criminal justice
system to mental health professionals who can triage cases and divert the
individuals to more appropriate treatment.*®>

7) Bexar County, Texas

Bexar County, Texas utilizes a complex jail diversion program in its
fight against the criminalization of mental illness that incorporates a
number of the components of the CMHP.** First, the county utilizes a
pre-arrest diversion program which includes CIT training and the use of
a crisis center to provide needed mental health and substance abuse
services.®® In addition, there is a pre-trial diversion program offering
pre-trial mental health services and a court diversion program.*®® Finally,
the county has adopted a collaboration model involving different
agencics and different members of the community to cooperate in
facilitating proper sexrv ices. >

The program has seen immense success. On average, the program
diverts 4,000 individuals annually from incarceration to treatment and

3% King County, Washington Government Web Page, King County District Court
Regional  Mental  Health  Court, http://www kingcounty.gov/courts/district-
court/regional-mental-health-court.aspx.
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has diverted 20,000 individuals since the program’s inception. 368 In
addition, the county saves $5 million for jail costs and $4 million
annually for inappropriate admissions to the emergency room.*® Finally,
before the program, physical force was required at least fifty times each
year in taking the mentally ill into custody.’”° Since the inception of the
program, only three incidents of physical force have been used in dealing
with the mentally ill.*”' The program has had immense success as there
is only a 4% recidivism rate for those com;nleting programs and 70-80%
of the participants complete the program.3 % Based on its success, Bexar
County has become a national model for success in the area of fighting
criminalization of mental illness.””

Even with its immense success, representatives from Bexar County
visited the CMHP.*™ The reason for the visit was to see how the
CMHP’s diversion programs worked within the court system.””> Bexar
County’s programs focus on the law enforcement side and in particular
its CIT and pre-arrest diversion.?’® They viewed the CMHP to help
develop their court programs.3 7 The reason for this, according to Gilbert
Gonzalez, Director of the Mental Health Department for Bexar County,
is that the CMHP approach is different in that Bexar County’s programs
focus on law enforcement diversion where Judge Leifian brings “great
experience in fighting the criminalization of mental illness through the
court system.” >’® Gonzalez said the greatest challenge for Bexar
County’s programs, other than that of funding, is that of “educating those
within the court system of the value and need for mental health
diversion.””

8) Douglas County, Kansas

Douglas County, Kansas faces the problem of the criminalization of
mental illness. The county has adopted a number of components similar
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to those of the CMHP in its fight against the criminalization of mental
illness. Douglas County has provided CIT training to law enforcement
officers throughout the county.”® The county and municipal courts in
Lawrence, Kansas have developed a mental health diversion program
that includes both pre-booking and post-booking diversion programs for
misdemeanors.*®! As part of the post-booking diversion program, the
county has created mental health courts.’® Finally, the county has a goal
in the near future of creating a mental health crisis stabilization and
treatment center.”™

Douglas County’s program is in its infancy and there are no statistics
available concerning the success of the program at this time.** However,
the county is unique in that it has hired a special consultant from the
academic community, Margaret E. Severson, to help with the creation of
its program.”® Ms. Severson is a professor at the University of Kansas
and has studied mental illness in the court systems for many years.”°
Based on her studies, she recommended the current components for
Douglas County’s pl‘ogram.m According to Professor Severson, she is
“optimistic that the Douglas County program is a successful approach to
combating the criminalization of mental iliness and that in the future the
statistics will provide proof of this successful approach.” 208

9) Los Angeles County, California

In 2015, Los Angeles County, California instituted a mental health
diversion program to help reduce the number of individuals suffering
from SMI who are housed in the county jail.m9 Los Angeles County
currently has over 16,000 inmates housed in its jail system, which ranks
as one of the largest in the United States.>® Roughly 4,000 of those
inmates suffer from SMI.**!

The mental health diversion program, which is called the Office of
Re-Entry and Diversion, is headed by retired Superior Court Judge Peter
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Espinoza.’*? In addition to the fact that key roles are played by judges in
both the CMHP and the Office of Re-Entry and Diversion, the Los
Angeles County program shares a number of other characteristics with
those of the CMHP. First, the Los Angeles County program has a pre-
booking diversion program which includes CIT training for law
enforcement and four urgent care centers to provide mental health
services to those diverted.” In addition, the program has a post booking
diversion program which consists of a misdemeanor diversion program
that aims to place those diverted in community based treatment. ***
Finally, the program consists of a pre-trial felony diversion program
which currently provides 1,000 beds for those experiencing mental
health and co-occurring substance abuse issues.>”

According to Judge Espinoza, the program has been in place for a
year, and “we are starling to see some success.”™® Currently, there are
no concrete statistics available for the pre-booking diversion program
due to the number of agencies involved and the age of the program.®”’
However, currently 291 inmates have been diverted from the county jail
to community-based treatment through the misdemeanor diversion
program and 80 percent of the individuals have successfully completed
or continue to receive services.>*® In addition, 127 individuals have been
diverted through the felony diversion for case management services and
209 have been placed in the community re-entry program.*”

Judge Espinoza is very optimistic that the program will be
successful.*® According to Espinzoa, “we are already seeing positive
results even though the program is just in its inception.”*"! “However,
the success of the program will ultimately be based on the development
of resources to provide resources to those suffering from severe mental
illness within the county.”"

10) Lee County, Florida

Lee County, Florida suffers from the effects of the criminalization of
mental illness like many other areas.”® Lee County has implemented
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some of the major components of the CMHP.*™ There has been CIT
training in the county since 2005.7% 80 percent of Ft. Meyers police
officers, 40 percent of Cape Coral police officers, 25 percent of the
deputies at the Lee County Sheriff’s Office, and five percent of the
county’s correctional officers have been trained. % Similar to the CMHP,
the county uses the CIT training to divert individuals to a triage center
which was started in 2008.*"

The main component of mental health diversion is managed through
the mental health courts in Lee County.**® The court handles both
misdemeanor and felony cases.*® The court diverts about 70 percent of
the participants while 30 s)ercent enter pleas and are placed on probation
or community control. 10 Seventy-two percent of the participants
graduate from the program and, of those graduates, only six percent
reoffend within a year of gradualtion.411 Those in the program tend to be
those with higher risks of reoffending and have greater mental health
needs.*'? Lower level offenders are diverted through the triage center.*?
The county utilizes the SOAR program.‘“4 Thus, Lee County has been
successful in its use and implementation of the mental health diversion
programs.

D. Conclusion

Jurisdictions and areas across the country suffer from the
criminalization of mental illness. Some of these jurisdictions have been
proactive by developing programs to combat the criminalization of
mental illness. At least 15 different jurisdictions have visited the CMHP
to gain ideas and most have implemented programs based on some of
those ideas. Reports from the previously identified jurisdictions indicate
that these implemented programs have been a success. They also provide
examples of how different areas have been creative due to financial
limitations in combating the criminalization of mental illness. They also
provide a good frame work of ideas for other jurisdictions trying to
implement similar programs. In all, the research described in this thesis
indicates that the CMHP has had a positive influence on other
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jurisdictions and that other jurisdictions are finding success in
implementing parts of the CMHP or utilizing similar components to
those of the CMHP.

V. THE NEED FOR IMPROVEMENT

Programs like the CMHP have been tremendously successful.
However, programs like these also have weaknesses. First, programs like
the CMHP do not address every issue that the communities and court
systems face in regards to the criminalization of mental illness. This is
often the case because there is a lack of legislation to adequately address
mental health issues in the court system and the community. Further, in
order for programs like the CMHP to operate effectively, they must be
adequately funded. Many communities do not have the resources to
effectively run programs like the CMHP and thus, they are not as
successful. The lack of funding and effective legislation are two of the
major issues cited by all jurisdictions dealing with the issue of the
criminalization of mental illness.

A. The Need for More Legislation
1) Legislative Help for Court Systems

The CMHP and other similar programs have been extremely
successful. But even with their success, the CMHP and other similar
programs do not adequately address every issue and cannot solve every
problem relating to the criminalization of mental illness. A major
weakness is the lack of legislation to help court systems and
communities battle this problem.

One of the major problems facing courts is the lack of legal remedies
to help alleviate the problems associated with the criminalization of
mental illness. In most cases, it is the lower courts that deal with the
problems of criminalization of mental illness. The reason for this is that
these courts are usually the courts that are assigned or have jurisdiction
over misdemeanor type cases. The problem arises because most states
will not allow a county court judge presiding over misdemeanor cases to
order an involuntary forensic commitment. As a result, the defendant is
normally released from custody as soon as he is found incompetent to
proceed only to be repeatedly recycled through the court system after
each arrest.

In Florida, for example, the Florida Supreme Court has held that a
judge cannot order a defendant charged with a misdemeanor in a
criminal case to be involuntarily committed to a forensic mental health
facility.‘”5 In Onwu v. State, a county court judge presiding over a

15 Onwu v. State, 692 So. 2d 881 (Fla. 1997).



misdemeanor case ordered a mental evaluation of the defendant to
determine his competency to proceed in the criminal case. *'® After
receiving the competency evaluations, the defendant was found to be
incompetent to proceed. "'’ As a result, the judge moved to initiate
proceedings in order to involuntarily commit the defendant to a state
forensic mental health facility.*'® The defendant challenged the judge’s
authority claiming that under Chapter 916 of the Florida Statutes, only a
circuit court judge has the authority to involuntarily commit the
defendant to a state forensic mental health facility.*'?

The Florida Supreme Court held that the county court judge did not
have the authority to commit the defendant to a state forensic mental
health facility. **® The Court relied on the statutory language which
provides that only a circuit court judge can make the necessary findings
to order a forensic commitment.”! As a result, the Court reasoned that a
judge did not have the authority to order an involuntary forensic
commitment in a misdemeanor case.*?”

Most states follow the same approach as provided for in Florida law
and do not allow forensic commitment in misdemeanor cases. 2 As
argued in Onwu, the main reason for this is that there is usually a
shortage of bed space in state forensic facilities and a forensic
commitment of misdemeanants would only exacerbate the situation. 424
Due to the lack of bed space, the states are concerned with the fiscal
impact of flooding the forensic hospitals with misdemeanants. 2
However, as the court noted in Onwu, it only takes the legislature to
amend the statute or draft new legislation that would allow
misdemeanants to be committed to forensic hospitals.**®

The Florida legislature has recently passed legislation that will help
county courts combat the criminalization of mental illness. The amended
portions fall under the civil mental health laws commonly called Baker
Act proceedings. In particular, the legislature recently amended statutory
provisions that allow a criminal county court judge to make an ex-parte
order requiring an involuntary examination if the judge believes the
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person is suffering from mental illness. 27 Further, under Fla. Stat.
394.4655, a criminal county court judge can now order and require the
individual to involuntary outpatient treatment services.”?® However, the
statutes still will not allow the criminal county court judge to order and
require involuntary inpatient placeme11t.429

These amended provisions do not address the problem discussed in
the Onwu decision. However, they do provide a tool for criminal county
court judges when facing mental health issues in their courts. In
particular, in the event that a defendant is found incompetent to proceed,
rather than just releasing the defendant, the county court judge could
enter an order under Fla. Stat. 394.4655 requiring an involuntary mental
health examination and if appropriate could order outpaticnt treatment.
Although not perfect, this provides a significant tool for a criminal
county court judge that did not previously exist. Further, these types of
legislation can be a model for other jurisdictions to follow.

2) Legislation for Communities at Large

The National Alliance for Mental Illness (NAMI) recently “warned
the U.S. Senate Judiciary Committee that the criminalization of people
living with mental illnesses has reached crisis proportions and called for
support of federal, state, and local reforms to overcome failings in both
the mental health care and criminal justice systems.”m NAMI has urged
for more legislation to help in the fight against the criminalization of
mental illness.®" In particular, NAMI supports bills like the Mental
Health and Safe Communities Act introduced by Senator John Cornyn of
Texas and similar bills that would help in combating the criminalization
of the mentally ill.**”

Bills like the Mental Health and Safe Communities Act are essential
in solving the problem of criminalizing the mentally ill. 33 1f passed, the
Mental Health and Safe Communities Act will provide more funding for
mental health care especially in the area of the criminal justice system.***
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It will provide for the collection of data concerning the role of mental
illness in homicides.**> Also, it will provide funding for training of law
enforcement officers in active shooter scenarios especially when dealing
with those that have mental illnesses.*® Finally, it will provide stronger
background checks and qualification for gun ownershi;) in order to keep
those with severe mental illnesses from owning guns.*

These are just examples of current legislation that will help both the
court systems and communities combat the criminalization of mental
illness. It is clear that this type of legislation will help fill in gaps that
cannot otherwise be handled by programs such as the CMHP. It is also
evident that these types of legislative helps will be very successful in
alleviating the problems associated with the criminalization of mental
illness.

B. Lack of Funding

The CMHP is an incredible program. However, many communities
cannot establish such a program or even parts of the program because of
a lack of resources. The monetary limitations keep most communities
from experiencing the type of success that has been experienced by
Miami-Dade County.

The CMHP initially started its program with a $50,000 grant and
later secured a $300,000 federal grant to help build its pro,tg,ram.‘l3 §
However, the CMHP now spends nearly $1.2 million each year on its
program.**® In addition, Miami-Dade County is in the process of building
a dedicated mental health diversion facility which will cost taxpayers
over $40 million.**

Funds such as those spent by Miami-Dade County are not always
available to other counties. Many counties resort to grants and other
government aids in order to institute mental health programs that work
with the criminal justice system. Many communities do not even have a
dedicated facility or funds for treatment programs in order to divert
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individuals with SMI out of the criminal justice system. Thus, funding is
a major issue for smaller communities.

Larger communities are not immune to the problem of limited
funding. Los Angeles County has based the success of its program on the
development of resources.”' Bexar County, which promotes one of the
best mental illness diversion programs in the country, faces funding
issues. Officials in Bexar County noted that with budget cuts the lack of
resources makes it hard to service individuals with SMI in the criminal
justice syste:m.442 Thus, funding of mental health diversion programs is
an issue for counties both large and small.

However, some jurisdictions are lcarning how to cope with less
funding. For example, in Florida’s Seventh Judicial Circuit, SMA
Behavioral, which is the mental health provider for the circuit, has begun
to develop pilot programs using grant money. " Currently, they are
using grant money to create crisis treatment units in the circuit’s smaller
counties to service individuals with episodes of severe mental illness.*!
In addition, they have started a FACT program with non-recurring state
funds to identify, target and service individuals in the circuit with a
history of severe mental illness.** It is the hope of SMA to continue to
build programs and services with grant money in order to fund necessary
programs. Other jurisdictions could follow these examples to help build
programs to service those with severe mental illness.

VI. JUDICIAL INTERVENTION AND COMMUNITY SUPPORT

The criminalization of mental illness is a real problem in our country.
It is important that communities and their stakeholders come together to
solve this problem. Judges seem to be the catalysts in raising comm unity
awareness of this issue and helping coordinate efforts in counties, states,
and throughout the country. The majority of programs researched and
cited above include participation by a representative of the judiciary as a
key component of the program’s success. It seems that the judiciary has
a unique way of bringing attention to the problem of the criminalization
of mental illness. As one judge stated, “When I was a public defender
trying to address this problem, I called a meeting of all the key
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stakeholders, and no one came. When I became a judge I called the same
meeting. Everyone was five minutes carly,”**

Two programs or organizations which have been developed through
coordinated efforts of judges have helped to bring attention to and help
solve the problem of the criminalization of mental illness. The first of
these is the Judges Criminal Justice/Mental Health Leadership Initiative.
The second is the Stepping Up Initiative. Both programs have been
instrumental in educating and helping solve the problem of the
criminalization of mental illness.

A. Judges Criminal Justice and Mental Health Leadership Initiative

The Judges Leadership Initiative (JLI) was founded to help harness
the leadership skills of the judiciary in order to help combat the
criminalization of mental illness.*” The organization is funded by the
United States Department of Justice and United States Department of
Health and Human Services.*®® The goal of the JLI is to support and
enhance the efforts of judges who have already taken leadership roles in
their communities fighting against the criminalization of mental
illness.** In addition, the goal is to promote leadership among more
judges that will improve the response to people with mental illnesses that
are in the criminal justice system.*®® This is done by providing activities
and resources to judges who wish to participate. Thus far, the JLI has
provided help in addressing 400 to 500 issues that deal with mental
health in the criminal justice system.*!

The JLI, led by one its co-founders and chairpersons, Steven
Leifinan, has recently partnered with Psychiatric Leadership Group to
form the Judges and Psychiatrist’s Leadership Initiative (JPLI).*? The
goal of the JPLI is to stimulate, support, and enhance efforts by judges
and psychiatrists to improve judicial, community, and systemic
responses to people with behavioral health needs who are involved in the
justice system.* This is done by creating a community of judges and
psychiatrists through web-based and in-person training.”>* In addition,
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the TPLI seeks to increase the reach of trainings in order to build the non-
clinical skills of court professionals which will help improve individual
and public safety outcomes.™’ For example, the JPLI recently provided
training to effectively identify and manage individuals with mental
illnesses within the Illinois court system."56 Finally, the JLPI’s goal is to
develop educational resources to increase judges’ and psychiatrists’
understanding of the latest research and best ?ractices for people with
mental illnesses involved in the justice system.*’

B. Stepping up Initiative

In 2015, the National Association of Counties, the Council of State
Governments Justice Center, and the American Psychiatric Association
Foundation launched the Stepping Up Initiative. 48 The goal of the
Stepping Up Initiative is to advance counties’ efforts in reducing the
number of adults with mental illnesses and co-occurring substance abuse
disorders in jails.** As part of this, elected officials of counties are being
called upon to pass a resolution and “work with other leaders (e.g., the
sheriff, judges, district attorney, treatment providers, and state and local
policymakers), people with mental illnesses and their advocates, and
other stakeholders to reduce the number of people with mental illnesses
in jails.”*¢

As part of this resolution, the counties’ stakeholders are asked to take
the following six actions. First, convene or draw on a diverse team of
leaders and decision makers from multiple agencies committed to safely
reducing the number of people with mental illnesses in jails. Second,
collect and review prevalence numbers and assess individuals® needs to
better identify adults entering jails with mental illnesses and their
recidivism risk and use that baseline information to guide decision
making at the system, program, and case levels. Third, examine
treatment and service capacity to determine which programs and services
are available in the county for people with mental illnesses and co-
occurring substance use disorders and identify state and local policy and
funding barriers to minimizing contact with the justice system and

455 1d.

436 Judges and Psychiatrists Partner to Deliver Training in lllinois on Individuals with
Mental Illnesses in the Courts, Justice Center, Council of State Governments (June 29,
2011). https://esgjust icecenter.org/cp/posts/judges-and-psychiatrists-partner-to-deliver-
training-in-illinois-on-individuals-with-mental-illnesses-in-the-courts/

o2l Judges’ and Psychiatrists’ Leadership Initiative,
https:/csgjusticecenter.org/courts/judges-leadership-initiative/

B8 The  Stepping Up Intitiative. hitp://www.naco.org/resources/programs-and-
services/stepping-initiative

5914,

4650 g,




providing treatment and supports in the community. Fourth, develop a
plan with measurable outcomes that draws on the jail assessment and
prevalence data and the examination of available treatment and service
capacity while considering identified barriers. Fifth, implement research-
based approaches that advance the plan. Finally, create a process to track
progress using data and information systems and to report on successes.

The Initiative has been very successful in that over 360 counties
nationwide have adopted the resolution. A summit was held in 2016 to
help refine strategies to implement the six-step plan. Further, the
initiative is providing resources to counties in order to help them reduce
their jail populations of those with mental illnesses and co-occurring
substance abuse orders.

CONCLUSION

The CMHP has enjoyed tremendous success in its fight against the
criminalization of mental illness. This is evident not only from the
numerous statistics showing its success but also from the lives it has
touched and the placement of individuals on the successful road to
recovery. The CMHP has been nationally recognized and it is a model
that has been followed by other jurisdictions and communities. These
communities and jurisdictions have experienced similar successes as that
of the CMHP. The CMHP and other similar programs have provided a
catalyst for other judges and community leaders to form national
programs to combat the criminalization of mental illness like the J udges
Leadership Initiative and the Stepping Up Initiative.

The only weakness is that the CMHP does not address every issue
that encompasses the criminalization of mental illness. As a result,
legislation is needed to address the problems of the criminalization of
mental illness in the court systems and in communitics. In addition,
many communities lack the funding to experience the success of the
CHMP. It is important for these jurisdictions to have proper funding or
become creative in their use of funds. However, in light of these
weaknesses, the CMHP is still the gold standard in providing an effective
solution to the problem of criminalizing the mentally ill.
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July 31, 2008
LETTER FROM THE EDITOR
Dear Readers,

For those in the northern hemisphere, this is a time of steamy, hot days and longing for the cooler
time of autumn. But work does not stop even in the heat, so we bring to you our latest issue of
1JCSL filled with interesting articles to read (at the beach?)

The first article visits a question that is pressing not only in the United States, but also in many
other countries where CSOs are restricted in the amount of advocacy activities they can pursue if
they wish to achieve the highest level of tax benefits. The author, C. Joseph Boatwright, a
Jacksonville, FL attorney, discusses the “political activity prohibition” in Internal Revenue
Code § 501 (c)(3), with particular reference to religious organizations.

This topic is one that has received a great deal of attention in both the popular and the academic
press because of the Internal Revenue Service (IRS) initiative to restrict election-related
activities at churches and other religious institutions throughout the United States (among other
organizations). Readers of the Newsletter will recall discussions of the controversy involving
All Saints Episcopal Church in Pasadena, CA as well as other aspects of the IRS initiative. Mr.
Boatwright’s careful and considered analysis of the situation gives a great deal of historical
background for the “political activity prohibition” and makes a well-reasoned argument as to
why it should be repealed, at least with respect to religious organizations.

The Special Section this quarter includes three items of interest with regard to anti-terrorism
legislation. At a time when serious concerns have been raised about potential and actual
infringement of civil liberties as a result of legislation and other government activities related to
pursuing terror suspects, the Special Section is quite significant in bringing together three
different approaches to the issue, specifically as it affects charities and other not-for-profit
organizations. Concerns have been raised in developing countries, where anti-terrorism
legislation is frequently used to target CSOs that are not in favor with the government. In
addition, as this Special Section demonstrates, the issues are pertinent in developed countries
once thought to be bastions of civil liberties.

The first of the items in the Special Section, an excerpt from the new (July 2008) Charity
Commission for England and Wales “Counter-terrorism Strategy” describes how an
independent agency within government seeks to thread its way between effective oversight and
enforcement and respect for the sector it oversees. For example, the Commission stresses that it
seeks “a balance between support and guidance, prevention and compliance intervention.”
Whether its efforts to do so will be successful remains to be seen.

The second item is a paper by Terrance S. Carter, a lawyer practicing in Toronto, Canada,
which addresses concerns about the way in which the legislation adopted to address the potential
for terrorism in Canada has had an adverse impact on charities working there and internationally.
Presented in April at the University of Iowa Provost’s Forum on International Affairs 2008:

iii



Counter-Terrorism and Civil Society, Mr. Carter’s article is entitled “The Impact of Anti-
terrorism Legislation on Charities in Canada: The Need for Balance.”

The article discusses the fairly onerous requirements of recent legislation aimed at combatting
terrorism in Canada and their disparate impact on charities. Many clearly seek to ignore or avoid
the application of the laws, while others will be subject to extreme paperwork burdens involved
with compliance. In seeking the balance he proposes, Mr. Carter urges regulators to try to fit the
oversight regime to the circumstances, arguing that most charities are not going to be potential
targets of terrorist’s activities.

Rounding out the Special Section is a publication co-authored by Kay Guinane of OMB Watch
and Vanessa Dick of Grantmakers Without Borders. It details that ways in which anti-
terrorism legislation in the United States has adversely affected “charities, foundations, and the
people they serve.” This article, entitled “Collateral Damage,” has received significant
attention since its original publication on the OMB Watch website, and we are very pleased to
present it to an international audience.

Guinane and Dick’s article details the flawed assumptions on which the U. S. anti-terrorism
measures aimed at charities are based, the barriers they create for international philanthropy and
programs, the failure to grant adequate due process rights and the damaging effect that has had
on charities, etc. They also discuss other implications of the legislation and other rules,
including the curtailment of free speech. This article is truly an indictment of the manner in
which the government has pursued its anti-terrorist agenda in ways that harm civil liberties.

All in all both the stand-alone article and the Special Section offer much food for thought. Any
reader comments and letters in response would be welcome. In the meantime, happy reading!

Karla W. Simon, Editor-in-Chief

iv



TABLE OF CONTENTS

IJCSL EDITORIAL BOARD
LETTER FROM THE EDITOR
TABLE OF CONTENTS
IJCSL EDITORIAL POLICY

ARTICLES

Should the 501(c)(3) Political Activity
Prohibition Be Revoked?

SPECIAL SECTION ON
ANTI-TERRORISM MEASURES

Excerpt from Counter-Terrorism Strategy

The Impact of Anti-Terrorism Legislation on
Charities in Canada: The Need for Balance

Collateral Damage.
How the War on Terror Hurts Charities,
Foundations, and the People They Serve

iii

Vi

38

38

42

78

Mr. C. Joseph Boatwright

Charity Commission for
England and Wales

Mr. Terrance S. Carter

Ms. Kay Guinane, Ms. Vanessa Dick,
Ms. Amanda Adams, and Mr. Brian
Gumm



IJCSL EDITORIAL POLICY
July, 2008
Dear Reader,

CONTENT — The IJCSL publishes articles on a variety of topics, seeking to provide a venue for an
international readership to learn about and express opinions on developments in law affecting civil
society. These topics and the array of opinions on them are complex and sometimes controversial. The
opinions expressed herein do not necessarily reflect the views of the IJCSL or its editorial staff.

STYLE — The IJCSL publishes articles by contributors from around the world. Therefore, the [JCSL
uses a flexible editorial policy regarding questions of style. Articles submitted by persons for whom the
English language is native are edited based on the author’s original syntax and spelling. Auticles
submitted by persons for whom the English language is not native are edited according to Ametican
English style.

Occasionally, the IJCSL publishes articles in languages other than English. In those instances, articles are
published as submitted and the IJCSL provides and English-language summary.

QUESTIONS & COMMENTS — The IJCSL welcomes readers’ questions and comments on items it
publishes. If you have a question or comment, please contact:

Karla W. Simon, Editor-in-Chief simon@dcua.edu
Patrick McCormally, Managing Editor mccormally@gmail.com

THE LJCSL RETAINS FINAL EDITORIAL CONTROL of all aspects of publication and will share copyright
with the authors of the works published.

We look forward to hearing from you, and thank you for your interest in the IJCSL.
Sincerely,

The 1JCSL Editorial Staff and Editorial Board
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ARTICLES

SHOULD THE 501(C)(3) POLITICAL ACTIVITY PROHIBITION BE REVOKED?

BY C. JOSEPH BOATWRIGHT*

I. INTRODUCTION

Churches and other tax exempt organizations that meet the qualifications of §501(c)(3) are
exempt from federal income taxes.! However, the churches and organizations are only tax
exempt if they do not “participate in, or intervene in (including the publishing or distributing of
statements), any political campaign on behalf of (or in opposition to) any candidate for public
office”” This language is known as the “Political Activity Prohibition.”* Any church or
organizali40n violating this part of §501(c)(3) can lose its tax exempt status or be subject to
penalties.

In 2000, the U.S. Court of Appeals for the District of Columbia upheld the
constitutionality of the “Political Activity Prohibition” and allowed the Internal Revenue Service
(IRS) to strip a church in Binghamton, New York, of its tax exempt status for being involved in
political activity that violated the prohibition in §501(c)(3).” In light of the decision, Walter
Jones, a Congressman from North Carolina, and representatives from the American Center for
Law and Justice worked together to propose an amendment to §501(c)(3) which would allow
chutches the freedom to be involved in political activities including but not limited to speech “on
behalf of or opposition to a political candidate.”® The concern was that churches would not be
able to engage in political speech from the pulpits of churches without losing their tax exempt

# JD Catholic University of America, Columbus School of Law; LLM University of Florida College of
Law; Attorney Ivan Cole & Bonnette, Jacksonville, FL, and Adjunct Associate Professor, Florida Coastal
University Law School.

126 U.S.C. §501(c)(3) (2006).

?1Id.

3 DARRYLL K. JONES ET. AL, TAX LAW OF CHARITIES AND OTHER EXEMPT ORGANIZATIONS 471 (15", ED.
2003).

4 See Branch Ministries v. Rossotti, 211 F.3d 137 (D.C. Cir. 2000).

5 1d. The church ran newspaper ads that opposed a political candidate for office which violated the political
activity prohibition. ,

6 American Center for Law and Justice, Permissible and Impermissible Political Activity by Houses of

Worship, http:/www.aclj.org/mews/Read.aspx?1D=86



status. As a result in 2002, Walter Jones sponsored HR-235 which was entitled the “Houses of
Worship Free Speech Restoration Act” in an attempt to amend §501(c)(3).7 The bill was voted
down by the House of Representatives in 2003.% Congressman Jones has tried on numerous
occasions since 2003 to amend §501(¢)(3) by sponsoring different versions of bills that would do
away with the “Political Activity Prohibition,” but as of yet none of the versions have passed.” In
2007, Congressman Jones sponsored H.R. 2275 which will seek to strike the entire portion of the
“political activity prohibition” language and as of January, 2008 the bill has been referred to
House Committee on Ways and Means. o

This article will discuss whether the “political activity prohibition” should be revoked. In
discussing whether the “political activity prohibition” should be revoked, this article will first
discuss the history behind the political activity prohibition. Next, the article will discuss the
different tax exempt theories which allow the charitable deduction. Third, the article will discuss
the tax consequences of violating the “political activity prohibition.” Fourth, the article will
discuss exactly what type of political activity would be allowed if the “political activity
prohibition” were revoked. Then, this article will discuss the tax effect and consequences of
revoking the “political activity prohibition.” Then, the article will discuss free speech and
establishment clause issues that relate to the “political activity prohibition.” Next, the article will
discuss the dilemma that the IRS faces by holding to strict enforcement of the prohibition against
political activity. The IRS faces a dilemma in that strict enforcement of the prohibition would
require costly monitoring of every church in the country. F urther, if the IRS selectively enforces
such a provision, targets could claim that the government is favoring different religions over
others. Conversely, if the IRS sits idle, there will be rampant abuse of the prohibition. Last, the
article will conclude that a revocation of the political activity prohibition should not be allowed,
but Congress should amend the prohibition to allow an insubstantial amount of political conduct
which would in turn allow the TRS to properly enforce the provision.

A. II. HISTORY OF THE POLITICAL ACTIVITY PROHIBITION

Most proponents of bills such as H.R. 2275 believe that the “Political Activity Prohibition” as it
stands in its current form was never meant to apply to churches.'" Some individuals take the
position that the “Political Activity Prohibition” came about during the Senate administration of
Lyndon Johnson. During Johnson’s administration, two non-profit organizations were causing
Johnson political problems by actively supporting those candidates that opposed Johnson, and as

"1d.
& 1d.

9 Id. Jones has proposed different versions of the a bill to amend §501(C)(3) between 2002-2007 but none
have passed as to date.

191 R, 2275, 110" Cong. (2007). The Bill is entitled “To restore the Free Speech and First Amendment
rights of churches and exempt organizations by repealing the 1954 Johnson Amendment.”

I Sge Jennifer M. Smith, Article: Morse Code, Da Vinci Code, Tax Code and...Churches: An Historical
and Constitutional Analysis of Why Section 501(C)(3) Does Not Apply fo Churches, 23 J.L. & Politics 41
(Winter 2007).



a result, he sought to have their non-profit status revoked.'? Regardless of Senator Johnson’s
motivations, there are those that argue that the tax exempt status of an organization under
§501(c)(3) is based on the charitable nature of the organization." Thus, if an organization is
involved in politics then it is not by its nature charitable. A brief look at the history of the
charitable deduction will tend to show that the political activity prohibition has its roots in
common law and that even prior to 1954, Congress sought to place limits on political activity and
charitable status of entities.

A. Pre-1954 History

Tax exempt status for churches and other charitable organizations under §501(C)(3) has its roots
in the common law of “Charitable Trusts.”'* A charitable trust is a trust that either provides for
relief of poverty, advances education, advances religion, or includes trusts for other purposes that
are beneficial to the community.” In order for the trust to obtain tax relief, the trust must be
charitable and must provide a public benefit." A trust that serves political purposes is not
charitable and does not provide a public benefit.'” As a result, a trust that serves political
purposes does not qualify as a “charitable trust” under the common law.

The Courts and the IRS have recognized that charitable exemptions are based on the common
law of concept of charity as found in the law of charitable trusts. ¥ One of the requirements of the
common law concept of a charity is that the charity must provide a public benefit. ' In analyzing
the roots of the common law charity, a political purpose was held not to be a public benefit
becausgocouns were unable to tell whether the political activity would or would not benefit the
public.

2House Committee on Ways and Means, May 14, 2002 (Statement of the Hon. Walter B. Jones, a
Representative in Congress from the State of North Carolina).

13 Karla W. Simon, The Tax-Exempt Status of Racially Discriminatory Religious Schools, 36 Tax L. Rev.
477 (1981).

141d.; See also Green v. Connally, 330 F. Supp. 1150 (D.C. Cir. 1971)(holding that § 501(C)(3) has its
roots in charitable trust law.)

15 Abraham Drassinhower, The Doctrine of Political Purposes in the Law of Charities: A Conceptual
Analysis 289 (2007) (citing to Lord Macnaghten’s oft-cited definition in Commissioners for Special
Purpose of Income Tax v. Pemsel, [1891] A.C. 531. 583.

16 14.

7 Bowman and Others v. Secular Society, [1916-1917] 1 ALL ER at 18. (stating that a trust for the
attainment of political objects has always been held invalid, not because it is illegal, for everyone is at
liberty to advocate or promote by any lawful means a change in the law, but because the court has no
means of judging whether a proposed change in the law will or will not be for the public benefit, and
therefore cannot say that a gift to secure change is a charitable gift.)

18 Bob Jones Univ. v. United States, 461 U.S. 574, 579 (1983).

9 14.

2 Dragsinhower , supra note 15.



It was based on this idea of charitable trust law that an exemption provision to similar to
501(C)(3) was enacted by Congress in the Revenue Act of 1894. 2' In 1913, the first formal
exemption for charitable organizations was enacted under the Revenue Act of 1913.” Debates
prior to the passage of the Act indicated that the charitable exemption would be only for be for
those organizations that were not organized for profit and were charitable.”® The Supreme Court
interpreted the exemption provision in the 1913 Act and noted that the exemption for the
charitable organizations was based on the public benefit they provide.*

It was not until 1920 that language prohibiting political activity began to surface in
Regulations promulgated under the Revenue Act of 1918.% Under Regulation 45 Article 517(1),
an “association formed to disseminate controversial or partisan propaganda” was not considered
10 be charitable under the Act.® In 1927, the United States Board of Tax Appeals, applying the
above regulation, held that a contribution to an organization which had as one of its purposes to
support candidates for public office that advocated the organization’s positions was not
charitable.?” As a result, since the organization was not charitable, any deductions based on-
contributions to the organization were disallowed.”®

In the Revenue Act of 1934, Congress denied charitable status to organizations which
devoted a substantial part of their activities to “carrying on propaganda, or otherwise attempting
to influence legislation.” This addition was known as the “lobbying restriction.” Although this
provision is different from the “politician activity prohibition” of the 1954 and 1987 act, it
showed a move by Congress to address the issues of political activity by charities prior to the
1954 Johnson amendment.”

In summary, the “political activity prohibition” was recognized prior to the 1954
Revenue Act. Courts have recognized that even though there was no political activity prohibition
in the code, the prohibition was rooted in the common law on which 501(c)(3) was conceptually
based.®® The law of charitable exemptions and deduction under 501(c)(3) has its root in the

2! Simon, supra note 13; unrelated portions of the act were declared unconstitutional in Pollock v. Farmer’s
Loan & Trust Co., 158 U.S. 601 (1895).

2 prouse Committee on Ways and Means, April 20, 2005 (Statement of Bruce Hopkins, Attorney, Polsinelli
Shalton Welte Suelthaus, P.C., Kansas City, Missouri)(stating that this was the first formal constitutional
exception.)

B Simon, Supra note 13.

2 Tyinidad v. Sagrada Orden, 263 U.S. 578 (1924).

2 Treas. Reg 45 Art 517(1).

26 ld

27 Fales v. Commissioner, 9 B.T.A. 828 (1927).

28 Id
2 1.R.C. §103(6) (1934 Revenue Act).

* Greene, 330 F. Supp. 1150.

10



common law of “Charitable Trusts” which prohibited charitable status to trusts which engaged in
political activity. The progression of history up until 1954 shows that there has always been some
type of political activity prohibition even thought it was not codified formally until 1954. The
reason for this is that up until 1954 an organization that was involved in political activities was
not deemed charitable and did not benefit the public.

B. 1954 Amendment and Beyond

The first official language prohibiting political activity was added to the Code by Congress in
1954.%" In pertinent part the added language read as follows: "and which does not participate in,
or intervene in (including the publishing or distributing of statements), any political campaign on
behalf of any candidate for public office."** The amendment was added as part of a floor
amendment by Senator Lyndon B. Johnson.>? In the brief discussion on the Senate Floor, Johnson
sought to extend the §501(c)(3) provisions to deny tax exemption not only to those who
influenced legislation but also to those who intervened “in any political campaign on behalf of
any candidate for any public office.””*" Subsequently, the added language was adopted in full.®

Many argue that Johnson only proposed the additional language because he was upset
with two non-church groups operating as non-profit organizations. These two tax exempt groups
supported his opponent in running for the Senate in Tt exas.’® This was Johnson’s attempt to
strengthen his position in his run for re-election by terminating the groups’ exempt status.” The
two groups were anti-communist groups that opposed Johnson, and they were in no way affiliated
with any church or religious organization.” It is based on this fact that many argue that the
“political activity prohibition” was never meant to apply to churches.”

31 68 A Stat. 163 (1954).

21d.

3 100 CONG. REC. 9604 (1954).

#1d.

3 68A Stat. 163 (1954).

% House Commitiee on Ways and Means, May 14, 2002 (Statement of Colby M. May, Director, American
Center for Law and Justice, Alexandria); Sce also Patrick L. O'Daniel, ARTICLE: More Honored in the
Breach: A Historical Perspective of the Permeable IRS Prohibition on Campaigning by Churches, 42 B.C.
L. Rev. 733 (2001).

" 1d.

®1d.

¥ Smith, Supranote 11.
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In 1987, Congress amended 501(c)(3) to prohibit political activity “in opposition to any
candidate.” The rationale for adding this additional language was to prevent public funds from
supporting political activity and to promote neutrality.”’ 501(c)(3) has not been amended since
this tilge. However, the IRS issued proposed regulations in regards to the 1987 amendment in
1994.

111, WHAT TYPE OF POLITICAL ACTIVITY IS ALLOWED
A. In General

In 1967, the U.S. Court of Appeals for the Eight Circuit held that “activity which is not religious,
charitable, scientific, literary or educational will not result in loss of deductibility or of exemption
if that activity is only incidental and less than substantial.”® Cases such as this allow a small
amount of incidental non-charitable activity before an exempt status will be revoked. However,
rulings such as this do not apply to the “no political activity” prohibition because such prohibition
is absolute.** Thus, the question becomes what type of activity is prohibited if such prohibition is
absolute.

The Internal Revenue Code does specify what constitutes political activities.*” However,
the Regulations provide that certain activities “constitute participation or intervention in a
political campaign on behalf of or in opposition to a candidate.”'® These activities include but are
not limited to “the publication or distribution of written or printed statements or the making of
oral statements on behalf of or in opposition to such candidate.””” A candidate for public office is
defined as an individual who offers himself, or is proposed by others, as a candidate for an
elective office, whether such office be national, state, or local.”"® From the language of the
regulation and the code, political activities are not banned in total; it is only when there is an

40 Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085; see also H.R. Rep. No. 100-391, at 1621,
1625 (1987), reprinted in 1987 U.S.C.C.ANN. 2313-1, 2313-1201, 2313-1205.

14,

2 DARRYLL K. JONES ET. AL, Supra note 3.

3 ¢ Louis Union Trust Co. v, U.S, 374 F.2d 427 (8" Cir. 1967)(factually this case dealt with the exempt
status of trust whose donations supported a local bar association which was not involved in political
activites).

4 United States v. Dykema, 666 F.2d 1096, 1101 (7th Cir. 1981)(the Seventh Circuit stated: "It should be
noted that exemption is lost . . . by participation in any political campaign on behalf of any candidate for

public office. It need not from a substantial part of the organization's activities." This unlike the lobbying
restrictions found in 501(c)(3) which allows an insubstantial amount of lobbying.)

B 1d.
426 U.S.C. § 501(C)(3).
7 Treas. Reg. § 1.501(c)(3)-1(c)(3)(iii).

14,

12



activity that shows bias for or against a candidate that the organization violates the “political
activity prohibition” of 501(c)(3).*” Thus, an organization must remain neutral.”

The IRS has taken the position that such political activities must be strictly neutral in
nature to receive tax exempt status.”" For example, in Association of the Bar of New York City,
the New York City Bar Association produced a publication that was released to the general public
which ranked judicial nominces for New York at the federal, state and local level.”* The
publication rated the candidates as not approved, approved, or approved as highly qualified.” The
court held that these activities favored one judicial nominee over another.® Thus, the activity was
considered impermissible under 501(c)(3).”

An illustration of this lack of neutrality was present in the 10" Circuit Court of Appeals
case of Christian Echoes Nat'l Ministry v. United States.*® In Christian Echoes, a religious
organization that used the radio and publications to influence its followers published many
statements and made numerous broadcasts that attacked candidates it thought were too liberal.”
The organization went so far as to urge its listeners not to vote for John F. Kennedy but instead to
elect individuals such as Strom Thurmond.*® The court viewed this as impermissible political
activity and upheld the government’s revocation of their tax exempt status.”

The IRS has issued a number of Revenue Rulings that describe types of political
activities that are permissible. For example, a non-profit radio station that provided equal airtime
and access to all legally qualified candidates for public office was not viewed as offering support
“on or behalf of a political candidate.”® Also, the IRS has provided that an organization that is
exempt under 501(c)(3) may distribute to the public a compilation of voter records of all

9 600 The Association of the Bar of the City of New York v, Comm., 858 F. 2d 876 (2" Cir. 1988)
(holding that a New York Bar Association publication which rates candidates based on non-objective data
should be denied exempt status because this activity violates the political activity prohibition.)

SOId

511d. See also Fuliani v. League of Women’s Voter Educ. Fund, 882 F. 2d 621 (2™ Cir. 1989) (holding that
political activities must be strictly non-partisan in nature).

5214, at 877.

53 Id
3 1d. at 880.

55 1d. at 881.

5 Christian Echoes Nat'l Ministry v. United States, 470 F.2d 849 (10" Cir. 1972).

71d. at 856.
8 1d.

% Id. The organizations tax exempt status was also revoked for participating in substantial lobbying
activities which also violated 501(c)(3).

% Rev. Rul 74-574, 1974-2 C.B. 160 (1974).

13



members of Congress on major legislative issues as long the publication does not contain an
editorial opinion and its content or structure do not imply approval or disapproval of any member
or their voting records.®’ Further, an organization exempt under 501(c)(3) may send a
questionnaire to candidates for public office and may publish the comments and distribute them
to the public as long as such questions proposed are non-biased in nature.®? Further, tax exempt
status will not be denied when an organization exempt under 501(c)(3) holds a public forum in
which all candidates in a particular election are invited to speak on non-biased election topics.”
The foregoing discussion is not meant to be exhaustive but is only an illustration of certain
political activities that are permissible. The proper conclusion to this matter is that the Service
approaches these issues on a case-by-case basis under a highly factual inquiry and looks to see if
the organization is supporting a candidate or remaining neutral.

B. Code Words and Other Language

The IRS has taken the position that certain “coded language™ violates the “political activity
prohibition.”® The IRS has explained that certain words can have the connotation of supporting
or opposing a political candidate without actually naming the political candidates.®® According to
the IRS,

the concern is that an §501(c)(3) organization may support or oppose a particular
candidate in a political campaign without specifically naming the candidate by using
code words to substitute for the candidate's name in its messages, such as
‘conservative,” ‘liberal,” ‘pro-life,” ‘pro-choice,” ‘anti-choice,’ ‘Republican,’
‘Democrat,” etc., coupled with a discussion of the candidacy or the election.”” When
this occurs, it is quite evident what is happening -- an intervention is taking place.®®

The issue really has become one of intent. According to the IRS, in order to violate the
political campaign prohibition, an advocacy communication "should contain some relatively clear

' Rev. Rul 78-248, 1978-1 C.B. 154 (1978).

“1d.

5 Rev. Rul. 86-95, 1986-2 C.B. 73 (1986).

6 See Rev Rul 80-282, 1980-2 C.B. 178 (1980) (finding that all inquiries to into whether an impermissible
political activity is present is a highly factual inquiry that must ultimately include that the activity in non-
biased) See also Rev. Rul, 2007-41, 2007-25 L.R.B. 1421 (2007) (where service analyzed 21 different
factual issues ranging from voter eduction booths at local fairs to churches that use their internet website to
support one of their parishioners for public office).

8 See Colby May testimony regarding TAM 9117001 supra note 36.

5 TAM 9117001(1990)( For example if a tax exempt organization under 501(c)(3) makes public comments
regarding support for the conservative candidate then this could be viewed as violating the political
activity prohibition.)

87 Election Year Issues (2002 CETIP) at 345.

%8 14, at 345, As for intervention, the IRS is referring to an intervention in the political campaign on or
behalf of a candidate.
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directive that enables the recipient to know the organization's position on a specific candidate or
slate of candidates.”®® This leaves the IRS to judge the intent behind the language or coded
words.” Most opponents of the political activity prohibition have concerns that this gives the IRS
too much discretion as to what constitutes impermissible activity.”' This intent based
discretionary judgment on the part of the IRS provides the basis for which most proponents of
bills such as H.R. 2275 feel that the “political activity prohibition” should be revoked.”

IV. PENALTIES FOR VIOLATING THE POLITICAL ACTIVITY PROHIBITION

A. 4955 Excise Taxes

In 1987, Congress enacted §4955 of the Internal Revenue Code as a way to penalize § 501(c)(3)
organizations which made political expenditures that violated the “political activity
prohibition.”” The provision was passed in order to provide an additional penalty in addition to
that of revocation,”™ since there were some situations in which revocation would not be a
sufficient penalty alone.” Also, the excise tax was meant as an alternative to revocation in the
limited situation where the expenditure of tax exempt dollars was unintentional and where the
amount of the activity was unsubstantial.”® Thus, the passage of §4955 was meant to strengthen
and provide a deterrence factor for violations of the “no political activity” rule.”’

According to §4955(a)(1) there is an initial tax on the organization equal to 10% of each
political expenditure.” This tax is to be paid by the organization.” If the expenditure as

®1d. at 346.

" 1d. at 346.

" May testimony, Supra note 36.

71d.

7 26 U.S.C. §4955(d)(1) (2006)(The term "political expenditure" is defined in §4955(d)(1) as "any amount
paid or incurred by a section 501(c)(3) organization in any participation in, or intervention in (including the
publication or distribution of statements), any political campaign on behalf of (or in opposition to) any
candidate for public office,").

™ H.R. Rep. No. 100-391, 100th Cong., 1st Sess. 1623-1624 (1987).

751d. This situation would arise when the organization used all its contributions and revenue for improper
purposes.

14d.
4.
26 U.S.C. § 4955(a)(1).

®1d,
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described in §4955(a)(1) is not corrected within the taxable year, then a tax equal to 100% of the
amount of the expenditure is imposed on the organization.®

Section 4955 also provides a penalty for managerss' who agree to make the political
expenditure.®” The tax is equal to 2% percent of the amount of the expenditure.* However, the
tax will not be imposed unless the manager knows that the expenditure is a political expenditure
and it is willful and without good cause. % Any organization manager that will not agree to the
correction of the political expenditure will be taxed an additional amount equal to 50% of the
expenditure.85 Under § 4955(c), if more than one manager is liable with respect to §4955(a)(2) or
(b)(2), all managers are jointly and severally liable.®® Furthermore, IRC 4955(c) provides that for
"any one political expenditure," the tax under §4955(a)(2) is capped at $5,000 and the tax under
(b)(2) is capped at $ 10,000.*

B. Flagrant Expenditures

The IRS may seek to have an injunction entered pursuant to §7409 of the Internal Revenue Code
to enjoin the flagrant political expenditures of §501(c)(3) organizations.** An injunction will
prohibit the organization from making further political expenditures and will provide other such
relief as may be appropriate to protect the assets of the organization so to ensure that they will be
used for charitable purposes.® In order for a court to grant an injunction, the IRS must notify the
organization that it will seek an injunction if the prohibited activity docs not cease, the
Commissioner of the IRS has personally determined that the organization has flagrantly violated
the political campaign activity prohibition, and that injunctive relief is appropriate to prevent
further political expenditures.” If the IRS does not meet these three requirements, then the
injunction will not be granted.”

8026 U.S.C. 4955(b)(1).

81926 U.S.C §4955(f)(2) (stating that an "organization manager" is any officer, director, or trustee of the
organization (or individual having similar powers or responsibilities), or any employee of the organization
having power or authority with respect to the expenditure. Per Treas. Reg. 53.4955-1(b)(2)(i), in order for a
manager to be subject to the tax under IRC 4955(a)(2), the manager must either be authorized to approve,
or to exercise discretion in recommending approval of, the making of the expenditure by the organization,
or be a member of a group (such as the organization's governing body) which is so authorized. See also
Election Year Issues (2002 CETIP) at 358-359 for a detailed discussion of managers.

8296 U.S.C. §4955(a)(2).

83 Id

84 Id

896 U.S.C. §4955(b)(2)

826 U.S.C. §4955(c)(1)

8726 U.S.C.§4955(c)(2).

876 U.S.C.§7409.

¥ 96 U.S.C.§7409(a)(1).

%26 U.8.C.§7409(a)(2).
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Under §6852 of the Internal Revenue Code, the IRS can under certain circumstances consider
the organization’s tax year closed and may accelerate any taxes due under §4955.” This
provision only applies when the organization’s expenditures constitute a flagrant violation of the
prohibition against making political expenditures.” When this flagrant violation occurs, the IRS
will immediately determine the tax owed which shall be due and payable immediately.

C. Revocation

It was not until a U.S. Court of Appeals decision from the District of Columbia in 2000 that the
“political activity prohibition” was sought to be amended by local religious groups. ** The
decision by the U.S. Court of Appeals on the political activity prohibition sparked much
controversy because it marked the first time that a church’s tax exempt status was terminated for
violating the political activity prohibition.”® This decision led Walter Jones to propose an
amendment to the “political activity prohibition.””

Branch Ministries, Inc. operated a church in Binghamton, New York.” Days before the 1992
presidential election, the church took out a full page add in USA Today and the Washington
Times.” Each advertisement bore the headline “Christians Beware,” and the adds opposed
Governor Clinton for his stand on abortion, homosexuality, and distribution of condoms in the
public schools.” The ads also sought donations from the public and stated that any contributions
to the church would be tax-deductible.'® As a result, the IRS began a church tax inquiry based on
the belief that church had participated in impermissible political activities under 501(¢)(3). ol
After a few meetings between the parties, the IRS revoked the church’s tax exempt status. '

o 1d.
%296 U.8.C.§6852.
%96 U.S.C.§6852(a)(1)(B).

9% Branch Ministries v. Rossotti, 341 F.3d 166 (D.C. CIR. 2000).

9 1d. at 144; See Christian Echoes, 470 F.2d 849 ( where a religious organization had its tax exempt status
revoked for participating in campaign activities but Christian Echoes was not a church.)

% 1d. See also Congressman Walter Jones Testimony, Supra note 12.
7 1d.

% 1d. at 140.

*1d.

100 1d.

o' 1d.

102 1d.
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The church filed suit in District Court alleging that the IRS had no authority to revoke their
tax exempt status.'®® The District Court then granted the IRS’ Motion for Summary Judgment. .
As a result, the church appealed the case to the District of Columbia Court of Appeals.'®

In its analysis, the Court reasoned that the IRS had the authority to revoke the tax exempt
status of a church pursuant to the requirements under 501(c)(3). 19 "This authority is based on the
power granted to the IRS in §7611 of the Church Audit Procedures Act.'"”” The Court reasoned
that the IRS has the authority to grant exempt status and under the Church Audit Procedures Act
it has the power to revoke the exemption. 1% Further, the Court held that the activity was of the
type that was prohibited by 501(c)(3).'”” Thus, the revocation of the tax exempt status of the
church was ruled to be valid. '"°

Clearly, the actions of the church indicate the type of egregious conduct that “political
activity prohibition” seeks to prohibit. This court decision marked the first revocation of exempt
status for a church for violating the political activity prohibition,'!' due to the blatant violation of
the prohibition against campaign activities.!'2 However, it seems that unless there is a blarant
violation, the exempt status is not likely to be revoked.

D. Enforcement

Many who support the revoking of the “political activity prohibition” through a bill such as H.R.
2275 do so because of the potential for harsh penalties.|13 There is a great fear, in light of

the Branch Ministries case, that churches could lose their exempt status'! if, for example, a
pastor or minister made certain statements during a church service which have both a religious

103 ld
104 1d. at 141,
105 Id

196 14, at 141( the church tried to argue that the IRS could not revoke the status of a church because only a
religious organization and not a church was listed in 501(c)(3).)

17 1d.
198 1d,
%14
014,
" DARRYLL K. JONES ET. AL, Supra note 3.
214,

3 House Committee on Ways and Means, May 14, 2002 (Statement of the Hon. Walter B. Jones, a
Representative in Congress from the State of North Carolina).

114 1d.
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connotation and which at the same time comment on a political candidate.'"* However, this
position is not supported by the current statistics of IRS examinations. "'

In 2004 and 2006 the IRS published results of its investigations of potential noncompliance
by §501(c)(3) organizations that were suspected of participating in political campaign
activities.""” The investigations were part of a project called the “Political Activities Compliance
Initiative” implemented by the IRS. '** The IRS compiled results for both the 2004 and 2006
elections for which no church lost its tax exempt status.' 19

In 2004, the IRS received 166 referrals alleging campaign intervention by §501(¢)(3)
organizations which resulted in 110 of the organizations being selected for examination.'® Of
those, only 47 churches were selected for examination.'?' According to the 2004 Political
Activities Compliance Initiative Final Report, only 19 allegations were made and investigated in
2004 regarding church officials making statements endorsing a candidate and only 12 were
determined to be valid.'?? Other activities by churches investigated included endorsing or
opposing candidates on websites, disseminating voter guides or candidate ratings, placing signs
on property in favor of or opposition of a candidate, making cash contributions to candidates and
showing preferential treatment by allowing some candidates to speak and not others. 3 1 regard
to the 47 churches, after examination, the IRS did not propose a revocation or revoke any of the
churches’ tax exempt status nor penalize any of the churches.'?* The IRS did however find
prohibited political activity in 42 of the churches but only issued a written advisory opinion to
those churches.'?’

In 2006, the IRS selected 100 §501(c)(3) organizations for examination of which only 44
were churches.'” Only 13 of the churches were investigated for church officials making

54,

116 5004 Internal Revenue Service Political Activities Compliance Initiative Final Report Project 302; 2006
Internal Revenue Service Political Activities Compliance Initiative Executive Summary.

" 1d.
118 Id.
119 ld.
120 5004 Internal Revenue Setvice Political Activities Compliance Initiative Final Report Project 302.
121 Id.
214,
2 1d.
124 Id
125 Id.

126 9006 Internal Revenue Service Political Activities Compliance Initiative Final Report.
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statements during the church services endorsing a candidate.'?” Again, no church had its exempt
status revoked nor was there even a proposal to revoke the status. "8 1n concluding their
investigations, the IRS only found four churches to be in violation of the political activity
prohibition. 2% Again, no penalties were levied and only written advisory opinions were issued."*

V. HR 2275

HR 2275 as proposed seeks to alleviate the concerns of churches across America. 13! The bill as
proposed by Congressman Jones will seek to amend the current language of §501(c)(3)."* In
particular, the amendment would strike the following language from 501(c)(3): “and which does
participate in, or intervene in (including the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate for public office.” As stated in the title
of the bill, the amendment would do away with the political activity prohibition first added to the
code in 1954."

Congressman Jones’ concern is that a minister would not be able to speak on political issues
during a church service, which would be a hindrance to his freedom of speech. 134 According to
Jones, there may be moral issues that a minister feels compelled to speak of which would also
contain references to political candidates.** However, the minister could not speak on the issue
for fear of placing his church’s exempt status in jeopardy. 136 Thus, Jones seems to be proposing
the Bill so that pastors and churches will be able to speak on religious and political issues in the
same breath without losing the tax exempt status. =

127 Id
128 1d.
129 Id
130 Id
BTHR. 2275, 110" Cong. (2007).
132 Id.

133 14, The title of the Bill says it all: “To restore the Free Speech and First Amendment Rights of churches
and exempt organizations by repealing the 1954 Johnson Amendment”

4 House Committee on Ways and Means, May 14, 2002 (Statement of the Hon. Walter B. Jones, a
Representative in Congress from the State of North Carolina).

1351d. (Jones testimony before Ways and Means refers to a priest bringing a sermon on abortion felt
compelled to state that George Bush was pro-life and Al Gore was pro-choice but did not because of the
fear of losing his tax exempt status.)

136 Id.

137 Id.
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The language of HR 2275 will have a much broader effect than Jones may contemplate. The
Bill will do away with the “political activity prohibition™ altogether. This bill would allow
churches to freely participate in political campaigns. 138 Eurther, the language of the Bill does not
mention that the amendment will only apply to churches and therefore, it would apply to all
§501(c)(3) organizations. Thus, all §501(c)(3) organizations would be allowed to participate in
political campaigns without penalty.'”

VI. TAX EFFECT OF ABOLISHING THE “POLITICAL ACTIVITY PROHIBITION”

A. Subsidy

Churches have historically received tax exempt status because their charitable activities have
been seen as type of government subsidy."® In Bob Jones University v. U.S., the Supreme Court
stated that,

The exemption from taxation of money or property devoted to charitable and other
purposes is based upon the theory that the Government is compensated for the loss of
revenue by its relief from financial burdens which would otherwise have to be met by
appropriations from other public funds, and by the benefits resulting from the
promotion of the general welfare.""

Further, in Regan v. Taxation With Representation, the Supreme Court stated that “Both tax
exemptions and tax deductibility are a form of subsidy that is administered through the tax
system. A tax exemption has much the same effect as a cash grant to the organization of the
amount of tax it would have to pay on its income.”""? Thus, in essence the government is entering
into a relationship with a church and is offering an exemption in return for the church performing
a charitable function that would otherwise have to be provided by the government. .

The concern is that if HR 2275 is passed and the “political activity prohibition” is abolished,
then a church would be allowed to participate in political activity with the help of the
government. If this were to happen, the government would no longer be subsidizing a charitable

138 Wallbuilders, Houses of Worship Free Speech Restoration Act, http://wallBuilders.com/LiBissues
Articles.asp?id=102.

139 trouse Commiltee on Ways and Means, May 14, 2002 (Statement of the Hon. Walter B. Jones, a
Representative in Congress from the State of North Carolina)(Jones justificiation seems to be that the IRS
targets some groups and not others. According to Jones there are too many 501(c)(3) organizations for the
IRS to regulate and this would in a sense level the playing field.)

140 Bob Jones University v. U.S., 461 U.S. 574 (1983).

"1 1d. at 590 (This principle is known as the public benefit theory or the subsidation model); See Simon
Supra note 13; See also David M. Anderson, Comment: Political Silence at Church: The Empty Threat of
Removing Tax-Exempt Status for Insubstantial Attempts To Influence Legislation, 2006 B.Y.U. L. Rev. 115
(2006).

142 Regan v. Taxation with Representation, 461 U.S. 540, 544 (1983).

143 Id.
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venture but would rather be subsidizing political activity. The government would in essence be
giving cash grants to churches in order to allow them to support candidates for political office.
This violates the very rules of charitable trust law and the political benefit theory in that a
charitable organization whose purpose is of a political nature is not a charity.'44

In viewing the revocation of the “political activity prohibition” and the passing of a bill such
as H.R. 2275 under this subsidy model, churches could now funnel large amounts of money into
campaigns or use their facilities to support candidates while at the same time receiving exempt
status. Not only could churches funnel large amounts of money into political campaigns but any
§501(c)(3) organization could use government subsidies to fund political campaigns. This type of
subsidy is what most opponents of revoking the “political activity prohibition™ and bills such as
HR 2275 disagree with. Most opponents of HR 2275 do not want to see the government
subsidizing political campaigns. Thus, it is unlikely that a bill such as HR 2275 in its current form
will pass.

B. Substantive Horizontal Equity

Substantive Horizontal Equity is a tax principle which states that similarly situated taxpayers
should be taxed the same. ™’ The tax fairness principle of substantive horizontal equity is violated
when similarly situated taxpayers are treated differently in regards to the same economic
activity.'*® Further, the violation occurs when there is no tax policy reason for the differential
treatment. '’

The revocation of the “political activity prohibition” through HR 2275 violates the principle
of substantive horizontal equity. HR 2275 would allow taxpayers to fund political speech through
a §501(c)(3) organization and receive a deduction while a similarly situated taxpayer who
chooses to fund political speech through a non-charitable organization would receive no
deduction. This situation would provide a tax benefit for one taxpayer while disallowing the
benefit to another taxpayer without any policy reason. Further, such an inequity would then favor
political speech through §501(c)(3) organizations versus non- §501(c)(3) organizations and would
cause disparate economic treatment for the taxpayers.

For example, taxpayer A and taxpayer B are both in the 33% income bracket and each wants
to contribute to political speech. Taxpayer A and B both want to contribute $1,000.00 to a
political campaign. A will contribute the $1,000.00 through his church which is a §501(c)(3)
organization while B chooses to spend $1,000.00 in support of a candidate through a non-
§501(c)(3) organization. A will be able to take a deduction for the $1,000.00 contribution while B
will not. As a result, B’s contribution will cost him more. Thus, this violates horizontal
substantive equity as A and B are being treated differently in regards to the same economic
activity without a justifiable policy reason for doing so.

44 Supra note 17.
195 Supreme Court Jurisprudence of Tax Fairness, 36 Seton Hall L. Review 421 (2006).

M6 14 See also PIOUS POLITICS: Political Speech Funded Through I.R.C. §501(C)(3) Organizations
Under Tax Fairness Principles, Richard J. Wood, 39 Ariz. St. L.J. 209 (2007).

147 id.
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Substantive horizontal equity is violated by the revocation of the “political activity
prohibition” through HR 2275 because it will treat similarly situated taxpayers differently. One
taxpayer will receive a benefit for contributing to a political organization while the other will not.
In essence, one taxpayer will be allowed to purchase political speech at a lesser price solely
because of the tax deduction. Thus, since there is no justifiable policy reason for allowing such
disparate treatment, the revocation of the “political activity prohibition” through HR 2275
violates the principle of substantive horizontal equity.

C. Disparate Tax Treatment for Organizations

A similar substantive horizontal equity argument can be made by organizations that receive
contributions for political campaign matters. 8 political organizations are normally exempt from
taxes under §527.*° However, that does not mean they do not receive disparate treatment, The
reason for this is that only the taxpayers contributing to a §501(c)(3) organization will receive a
tax deduction via §170 of the Internal Revenue Code while the other taxpayers not contributing to
a §501(c)(3) organization will not receive a deduction. 150

The practical effect of the disparate treatment among the taxpayers making contributions is
that the organizations will be affected. It is likely that the taxpayer who knows he will receive a
deduction will make a contribution to the organization while another taxpayer may forgo making
a contribution because he will not receive a deduction. Again, this would be treating similarly
situated taxpayers differently as the §501(c)(3) organization will receive more income from tax
deductible contributions than will the non §501(c)(3) organizations. Even if a taxpayer makes a
contribution to a non §501(c)(3) organization, the §501(c)(3) organization will still likely be
favored because the taxpayer contributing to the §501(c)(3) organization will be able to give a
larger contribution because of the added value of a deduction under §170. 13! Thus, the |
§501(c)(3) organization will still receive more revenue. '

D. Conclusion

The tax effect of the abolishment of the “political activity prohibition through a bill such as HR
2275 would be substantial. First, the passage would act as government subsidy of political speech
using taxpayers’ dollars. Also, the passage would treat similarly situated taxpayers differently by
violating the principles of substantive horizontal equity. Further, it would cause disparate
treatment among the organizations and taxpayers. The key issue then becomes whether there is a
justification for abolishing of the “political activity prohibition” through HR 2275 in light of the
tax consequences that it will cause.

198 pJOUS POLITICS: Political Speech Funded Through LR.C. §501(C)(3) Organizations Under Tax
Fairness Principles, Richard J. Wood, 39 Ariz. St. L.J. 209 (2007).

14926 U.S.C. §527.
1 26 U.S.C. §§ 501(c)(3); 170

151 Id.
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VII. FIRST AMENDMENT CLAIMS

Another question is whether the abolishment of the “political activity prohibition™ through HR
2275 can be justified because of the perceived First Amendment protections it would afford.'”” A
number of court cases have dealt with such First Amendment issues in light of exemptions under
§501(c)(3) in regards to political activity. In all such cases, the coutts have held generally that the
prohibitions against political activity do not violate the First Amendment.

The prohibitions against participation in political campaigns by §501(c)(3) organizations are
not in violation of the First Amendment of The United States Constitution.** In Christian
Echoes, a ministry had its tax exempt status revoked for participating in prohibited campaign
activities.'** The ministry argued that prohibition in §501(c)(3) against participating in political
campaign activities violated their First Amendment rights. 15 In particular the ministry claimed
that their freedom of speech and free exercise rights had been violated. 1%6

The court first addressed whether the restrictions in §501(c)(3) violated the ministry’s free
exercise of religion. The Court reasoned that the “free exercise clause of the First Amendment is
restrained only to the extent of denying tax exempt status and then only in keeping with an
overwhelming and compelling Governmental interest: That of guarantying that the wall
separating church and state remain high and firm.”"*7 In balancing the church’s need for the tax
exempt status versus the government’s need make sure that the church and state remain separated,
the Court held that the government has a compelling interest that tax dollars are not used to
subsidize political pal“tisanship.”s In balancing the two interests, the court held that the free
exercise clause was not violated because whether a church lost its exempt status did not compare
with the government’s compelling need to make sure that government was not subsidizing
political campaign activities through churches and related religious organizations."*’

The Court then addressed the issue of whether the ministry’s free speech rights under the first
amendment were violated by application of §501(c)(3). 190 The court reasoned that that a tax
exemption under §501(c)(3) was a privilege, and a matter of grace rather than right. '' In holding

12 May testimony, Supra note 36.

153 Christian Echoes Nat'l Ministry v. United States, 470 F.2d 849 (U.S. Ct. Appeals 10" Cir. 1972).

4 1d, at 857.
15914,
156 Id
157 Id
158 Id
0 1d.
160 [d

161 Id.
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that the free speech rights were not violated, the court likened the ministry’s claims to cases
involving the Hatch Act.'®? In those cases, when certain government employees were prohibited
from being involved in partisan politics, the employees claimed that their First Amendment rights
were violated.'®® The courts in those cases stated that the employees could choose to work for the
government under the conditions or not.'®* If they chose to work for the government, then they
would have to comply with the rules of doing so. 65 The court paralleled this with §501(c)(3)
organizations and stated that if an organization wanted the benefits of the exemptions then they
would have to comply with the restrictions.'® Thus, the tax exemption is not a guaranteed right
but it is privilege that the ministry could forgo if they chose."™ In concluding, the court stated, *

The Congressional purposes evidenced by the 1934 and 1954 amendments are clearly
constitutionally justified in keeping with the separation and neutrality principles
particularly applicable in this case and, more succinctly, the principle that government
shall not subsidize, directly or indirectly, those organizations whose substantial
activities are directed toward the accomplishment of legislative goals or the election or
defeat of particular candidates.'®®

Subsequently, the United States Supreme Court faced a similar issue in 1983 and held that the
prohibitions in §501(c)(3) to lobbying restrictions did not violate the First Amendment. .
In Regan, an organization applied for tax exempt status under §501(c)(3) and the IRS denied the
application for tax exempt status because the organization was involved in substantial lobbying
activities.'™ The organization challenged the IRS’ ruling on a number of grounds including that
the government had violated its First Amendment rights.'”

The Court in its analysis stated that deductions and exemptions for §501(c)(3) organizations
are a type of government subsidy and there are certain activities in which the government
chooses not to subsidize. '™ The Court stated:

162 Id.
163 1d.
164 Id.

185 1d. (The court stated that if the organization wanted to “feed at the government troughs™ then they
would have to comply with the restrictions of doing so.)

166 4.
167 14
"% 1.
1% Regan v. Taxation With Representation of Washington, 461 U.S. 540 (1983)(Although this case dealt

with the lobbying restriction of 501(c)(3), the principles of the case were later used in Branch Ministries
and are applicable to the “political activity prohibition” of 501(c)(3).

1701d at 541-542.
171 Id.

11214, at 544.
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Both tax exemptions and tax deductibility are a form of subsidy that is administered
through the tax system. A tax exemption has much the same effect as a cash grant to the
organization of the amount of tax it would have to pay on its income. Deductible
contributions are similar to cash grants of the amount of a portion of the individual's
contributions. The system Congress has enacted provides this kind of subsidy to
nonprofit civic welfare organizations generally, and an additional subsidy to those
charitable organizations that do not engage in substantial lobbying. In short, Congress
chose not Lo subsidize lobbying as extensively as it chose to subsidize other activities
that nonprofit organizations undertake to promate the public welfare.'”

Further, the Court stated that the organization was not being denied an exemption for its non-
lobbying activity. 174 The Court went on to state that the Court had never held that Congress must
grant the tax exemption in this area of law just because an organization wanted to exercise a
constitutional right. '™ It is clear that the Court was holding firmly to the proposition that the
government did not have to subsidize lobbying activity in light of a constitutional claim.'” The
Court ended its analysis that §501(c)(3) did not violate the first amendment by stating,

although government may not place obstacles in the path of a [person's] exercise of . ..
freedom of [speech], it need not remove those not of its own creation. Although the
organization does not have as much money as it wants, and thus cannot exercise its
freedom of speech as much as it would like, the Constitution does not confer an
entitlement to such funds as may be necessary to realize all the advantages of that
freedom.'”

In 2002 the U.S. Court of Appeals for the District of Columbia discussed the constitutionality
of §501(c)(3) in regards to First Amendment rights in the Branch Ministries case. " In
particular, the church claimed that its Free Exercise rights had been violated and that they could
no longer freely worship.'” Further, the church claimed that the loss of the exemption threatened
their existence and violated the First Amendment,"*

173 1d.
1" 1d, The concurrence by Justice Blackmun had a different view. The concurring justices stated that
501(c)(3) would be unconstitutional in regards to substantial lobbying activities if it were not for the fact

that the organization could create a 501(c)(4) organization for all its lobbying activities.

"3 1d,

176 14, at 549. (The Court in Citing to Buckley v. Valeo, 424 U.S. 1 (1976) by stated “We have held in
several contexts that a legislature's decision not to subsidize the exercise of a fundamental right does not
infringe the right, and thus is not subject to strict scrutiny.

177 Id.

178 Branch Ministries v. Rossotti, 211 F. 3d 137 (D.C. Cir. U.S. Ct. App. ,2000) (For a discussion of the
facts of the case see above analysis in this article on section on revocation.)

"9 1d. at 142.

180 Id.
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The court in its analysis stated that for the church to sustain its claim it must show that its
free exercise rights had been substantially burdened. 81 The court reasoned that the church’s
position was that the withdrawal of a conditional privilege (a tax exemption) for the failure to
meet the condition itself (being involved in prohibited political activities) constituted a substantial
burden on their right to freely exercise their religion. 182 This would be true “only if the receipt of
the privilege (in this case the tax exemption) is conditioned upon conduct proscribed by a
religious faith, or ... denied ... because of conduct mandated by religious belief, thereb]y putting
substantial pressure on an adherent to modify his behavior and to violate his beliefs.”'® However,
this was not the case, as the court pointed out that the church did not state that a withdrawal from
politics would violate its beliefs. 18 Rather, the sole effect of the “loss of the tax exemption was to
decrease the amount of money available to the Church for its religious practices.”'® The
Supreme Court has declared, however, that such a burden "is not constitutionally significant." 186
Thus, the court held that the church’s Free Exercise rights were not violated because the
government was not substantially burdening the right of the church to freely worship.'®’

The Court also held that the prohibition against involvement in political campaign activities
did not violate the church’s freedom of speech under the First Amendment. "% The reason for this
is that the language in §501(c)(3) is viewpoint neutral.'®® The political activity prohibition applies
to all §501(c)(3) organizations equally; “they prohibit intervention in favor of all candidates for
public office by all tax-exempt organizations, regardless of candidate, party, or viewpoint.”'*
Thus, the court denied any free speech claims on behalf of the church.

According to the Court, the “political activity prohibition” in §501(c)(3) does not violate the
constitutional rights of §501(c)(3) organizations. Any rights that are violated are minor compared
to the compelling governmental interest in not subsidizing political activities through churches or
related organizations. Organizations are not prohibited from worshiping as they wish by
participating in political campaign activities. [f they choose to participate, they will merely not be

18114, (In so stating the test to be applied the court stated that the "Government shall not substantially
burden a person's exercise of religion in the absence of a compelling government interest that is furthered
by the least restrictive means.”)
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afforded a tax exemption but they will not be prohibited from participation in the political
activity. |

VIIL. IS THERE A NEED FOR THE REVOCATION OF THE “POLITICAL ACTIVITY
PROHIBITION?”

A. Administrative Costs and Abuses

In a 2001 study by the Hartford Institute for Religion Research, it was estimated that there were |
between three to four hundred thousand churches in America as of 2000."”" During the 1999-

2000 election cycle the Federal Election Commission reported that 4 billion dollars were spent on

election campaigns.'®> This number increased to 10 billion dollars during the 2003-2004 election

cycle.'” In light of the large amount of expenditures and the ever-present complaints about

§501(C)(3) organizations being part of the contributors, the IRS initiated a Political Activities

Compliance Initiative (PACI). As part of the initiative the IRS investigated political activity by

non-profit organizations. '™

The IRS released its PACI report for 2004 in which it received 166 referrals and investigated
110 non-profit organizations.'” Only 47 of the 110 entities were comprised of churches. 1% In
2006, 237 referrals were made and 100 of those were investigated. Only 44 of the 100
investigations were conducted on churches. 197 These numbers are staggering in light of the large
number of churches in America compared to the number of alleged abuses that arise during
elections.

This large number of abuses is what causes the most friction about passing an amendment to
§501(c)(3) to revoke to “political activity prohibition” such as is contained in HR 2275. Many
opponents of the revocation of the “political activity prohibition™ as found in HR 2275 state that
such a Bill would lead to rampant abuse in political campaign activity which would be contrary to
the spirit of the Bipartisan Campaign Reform Act of 2002."® The proponents of the Bill take the

19" { Report of Religion in the US Today, Carl S. Dudley, Hartford Institute for Religious Research March
2001. See also www.ChurchSolutionsMag.com/Articles/191cover, Church Solutions 2001 Year in Review
(where ABC News estimated 300 to 400 thousand churches in America. )

1929006 Internal Revenue Service Political Activities Compliance Initiative Final Report.
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Points www.usci.ore/Houses of Worship Fr6794.html. See House Committee on Ways and Means, May
14, 2002 (Statement of American Jewish Congress ).
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contrary position that the Bill is needed because of the rampant abuses that go unchecked by the
IRS and because the IRS uses selective prosecution in enforcing the “political activity
prohibition”.'® Thus, the proponents feel that “political activity prohibition” is not fairly
administered.

The abuses noted by both those who support and those who oppose the revocation of the
“political activity prohibition” are numerous. For example, during the 2000 election cycle the
following are a few instances of campaign activity in churches as noted by Patrick L. O’Daniel in
his 2001 article entitled More Honored in the Breach: A Historical Perspective of the Permeable
IRS Prohibition on Campaigning by Churches 2% during the 2000 election cycle:

*  Addressing the congregation at a Pittsburgh church, Al Gore criticized George
Bush for saying he would appoint "strict constructionists” to the Supreme
Court. Gore said that this term took him back to an era of "strictly
constructionist meaning" in which, "some people were considered three-fifths
of a human being."*"!

Pastor Charles Betts, Sr. at the Morningstar Missionary Baptist Church in
Queens, New York, introduced the First Lady, Hillary Rodham Clinton, who
was running for the Senate, by saying, "I would like to introduce to you the
next senator." He then stated, "I speak the word and the word is truth. After she
goes to the Senate, she is going to come back to our communities and say
‘Thank you." Another pastor at a Bronx church substituted her opponent's
name, Representative Rick Lazio, for Satan in a service hymn during a visit by
the First Lady. **

Preaching at the Genoa Baptist Church in Ohio, the Reverend Jerry Falwell told
the worshipers, "You vote for the Bush of your choice." He also warned that if
Al Gore was elected, "Our couniry is going to pay a dear price." "We simply
have to beat Gore," Falwell said. **

At the Morris Brown AME Church, Al Gore told parishioners, "1 have to appeal
to you because you have the votes." He also stated, "I'm asking not only for
your votes, but your enthusiasm and dedication, for your willingness to go the
extra mile to get a very large turnout on Tuesday." 204

The Reverend Billy Graham gave what was described as a "near endorsement”
to George Bush: "I don't endorse candidates. But I've come as close to it, I
guess, now as any time in my life because I think it's extremely important. I've
already voted. I'll let you guess who I voted for,"20%

19 May testimony, Supra note 36.

200 patrick L. O’Daniel , More Honored in the Breach: A Historical Perspective of the Permeable IRS
Prohibition on Campaigning by Churches;, 42 B.C. L. Rev. 733 (July 2001).
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In Flint, Michigan, Al Gore attended the evening service at New Jerusalem Full
Baptist Church where the speaker, Kenneth Edmonds, urged congregants to
kneel at bedtime and pray: "The Lord is my shepherd, I shall not vote for
George Bush."

In Milwaukee, Wisconsin, the Reverend Joseph Noonan of Our Lady of the
Rosary Roman Catholic Church inveighed against candidates who were not
pro-life and instructed, "I'm not telling you who to vote for. I'm telling you who
you may not vote for." 2

At Detroit's New Bethel Baptist Church, the Reverend Robert Smith, Jr.
preached that, "if Bush is elected, then we're going to war, 2"

During Sabbath services at University Synagogue in West Los Angeles, Rabbi
Allen Freehling spoke of Noah's drunkenness and remarked that the same
"obscene behavior can be said of a certain Republican presidential
candidate."**

In Detroit, Al Gore told a Sunday congregation, "I need you to lift me up so I
can fight for you." He was introduced by the church's pastor, Bishop Charles H.
Ellis 111, who offered a prayer for Mr. Gore's success and told his congregation
that the choice "seems to be a no-brainer to me--if it ain't broke, don't fix T
The Christian Coalition implemented plans to distribute 70 million copies of its
voter guide at churches on the Sunday before the election. Critics have claimed
that the guides are "partisan campaign fliers" because of their presentation of
the candidates' positions on various issues.”"

Victory Baptist Church and Second Baptist Church wete the only two stops that
the Democratic Vice-Presidential candidate, Senator Joe Lieberman, made in
lLas Vegas during a campaign stop. At both churches he urged the
congregations to vote for the Gore-Lieberman ticket.”""

President Bill Clinton spoke from the pulpit in a Harlem church to a group of
African-American religious leaders and urged them that if they want to "keep
the economy going" then "you have to vote for Hillary and Al Gore and Joe
Lieberman."*'

In Chicago, about 20 ministers boycotted the Chicago Sun-Times for its
endorsement of George Bush for President. The ministers said they will now
rely on their pulpits and other newspapers to keep their communities informed
about the elections.”"
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In Miami, 23 ministers met in the Jordan Grove Baptist Church to coordinate
efforts to get out the vote for Al Gore. They agreed to do radio ads, to
coordinate vans to get people to the polls, and pledged to preach from the pulpit
about voting. John Sales of First Baptist of Brownsville explained: "You don't
have to need someone to tell you to vote. We've got to watch out for what's in
the Bushes." >

David Horton of Greater New Bethel Baptist complained that "there should
have been more of an effort by the Gore campaign to make itself visible in the
black churches." Sales agreed, noting that although Gore had spoken in
African-American churches elsewhere, the Gore campaign had turned to
Clinton to energize African-American leaders and go to black churches.*"”

In Arkansas, Kathy Robinson, a Democratic activist, complained about a
county clerk refusing to open the clerk's office for early voting on Sunday,
explaining, "I had 17 Afro-American churches lined up to be bussed to the
courthouse to vote on Sunday." She then added, "Now | am going to have to
retract that. We are trying to get Gore elected."

Explaining why Al Gore attended so many churches, his campaign manager,
Donna Brazile explained, "More African-Americans gather in church than any
place else."

e "The churches are key," remarked David Bositis, senior political analyst at the
Joint Center for Political and Economic Studies, an African-American think
tank. "It's an organizational nexus. You've got people who come there every
week."

Thus, the 2000 election campaign was rampant with political activity violations.
The 2004 election cycle included a number of abuses of political campaign activity. Some
examples are as follows although they are not meant to be exhaustive:

e All Saints Episcopal Church in Pasadena, California had a guest speaker who
brought a message entitled “If Jesus Debated Senator Kerry and President
Bush” in which the speaker criticized Bush throughout but never made a
negative comment about Kerry*'®

e Numerous Pastors urged their congregations to vote for John Kerry regardless
of what the IRS might say.”"”

o In a church in Ft. Lauderdale, Florida, the pastor encouraged his cong,regation
to vote for Senator Kerry while Kerry was present in the congregation.”’

e In the first two weeks of June, 2004 election Bush staffers sought out 1600
churches in Pennsylvania to find out if they supported Bush?®"”

214 Id.
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o President Bush also visited the Pope and reportedly complained to Cardinal ‘
Angelo Sodano, the Vatican Secretary of State, that “not all American bishops
are with me.”??° |

e At Allen Temple AME church, the minister, Donald H. Jordan stated, “I’m not
worried about the Jaw; I’m asking you to support him,” after Senator Edwards
had spoken. L

o At the Mt. Airy Church, Pastor Ernest C. Morris followed Sen. Kennedy to the
pulpit and declared, “I can’t tell you who to vote for, but I can tell you what my
mamma told me last week: ‘Stay out of the Bushes.”” »

o Jerry Falwell publicly supported Bush from his pulpit.?

e In July 2004, the Republican National Committee asked Roman Catholics who
supported Bush to provide copies of their parish directories to the campaign.”

s In May, 2004, Bishop Michael Sheridan of the Colorado Springs diocese
referred to the upcoming election in November and stated that Catholics who
vote for candidates who stand for "abortion, illicit stem cell research or
euthanasia" will "jeopardize their salvation,"??*

Thus, there were also numerous abuses during the 2004 election.

In light of the sampling of abuses mentioned above, it is remarkable that the IRS has
investigated less than 150 churches total during the 2004 and 2006 elections.”® This is
remarkable especially in light of the fact that there are three hundred to four hundred thousand
churches in this country. The administrative costs to keep up with these violations would be
immense. Although no official report or position has been issued by the IRS, the IRS alluded to
the great undertaking that would face the Service in order to investigate all violations.?”’

219 Alan Cooperman, Churchgoers Get Direction firom Bush Campaign, Wash.
Post, July 1, 2004, at A6.

220 Don Lattin, Politics and the Church: Bush Woos Faithful with a Religious Fervor,
S.F. Chron., June 21, 2004, at A1.

25ee Edward E. Plowman, Pulpit Politics, World Mag., Nov. 6, 2004.
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This problem will only continue to compound itself as religious leaders seek to influence
national elections.”?® A CNN Special, “God’s Warriors,” that aired on December 23, 2007,
documented numerous religious leaders who were involved in politics and supported candidates
from the pulpit.”?® Further, the special documented the fervor in churches to be involved in
political campaigns.”® In fact, one traveling evangelist stated in an interview that his whole
ministry was traveling from church to church encouraging congregations to vote for conservative
candidates.”?' The documentary concluded that there is an enormous move in churches to
become involved in politics.”?

It is clear in the 2008 presidential election that churches will only become more involved in
politics. The IRS will either have to use more money to investigate and enforce the “political
activity prohibition” or it will have to enforce only going after the most egregious cases. It is this
Jack of enforcement by the IRS that leads many to argue that there should either by more funds
and time dedicated to enforcing the “political activity prohibition” or a lessening to an abolition
of the political activities doctrine to make treatment of churches more equitable.

B. Does the 501(c)(3) Revocation of Exempt Status Really Have Teeth?

Claims by many supporters of bills such as HR 2275 state that the revocat ion of the exempt status
for a church is akin to the death pte-,nalty.233 Many churches claim the threat of revocation would
threaten their existence.?>! The reason for this is that donors would no longer contribute money
knowing that they would not receive a tax deduction, which would lead to the church losing
operating revenue. 35 The court in Branch Ministries stated that these concerns were
overstated.”** Because of the unique treatment of churches under the Internal Revenue Code, the
effect of the revocation is more symbolic than substantial.”’

There are many reasons that the Court took the position that the effect of the revocation
would likely have little {o no im pact.”® First, after a church has its exempt status revoked, it may

28 God’s Warriors (CNN television broadcast December 23, 2007).

2914, (Of the notables were John Hagee who encouraged his congregation to vote for candidates who
supported the Nation of Israel.)
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still hold itself out as a 501(c)(3) organization as long it does not participate in future political
campaigns.239 According to the position of the IRS taken at oral argument, all that would have
been lost is the “advance assurance of deductibility by the donor in the event the donor is
audited.”® Thus, the contributions will remain tax deductible as long as the taxpayer can show
that the church is no longer involved in political campaign activities.”"'

Another concern by churches is that the revocation will make them liable for the payment
of taxes.2*? However, according to Branch Ministries, the revocation does not necessarily make
the church liable for the payment of taxes.** The IRS made it clear in its oral arguments that just
because a church loses its tax exemption does not mean that church will be liable for the payment
of taxes on all contributions.2** Any donations that are bona fide, i.e. not linked to campaign |
activities, will be deductible. The rationalization by the court was that these donations wete in '
essence gifts which are not included in the income of the recipient.”*® Further, the church can still
reapply for a prospective determination of its tax exempt status and thus, regain advance
assurance of the deductibility of contributions and its tax exempt status.2*® However, this ruling
would be based on the church’s assurance that they would no longer be involved in campaign
activities. ™’

C. 501(c)(4) Alternative

Many proponents of revoking the “political activity prohibition” through a bill such as HR 2275
state that without such bill, churches will have no alternate way of speaking about political issues
involving candidates in church 8 This issue has been addressed by the Supreme Court™ and

in Branch Ministries.” In discussing the issue, the court in Branch Ministries relying on Regan
provided that a church could separately incorporate a 501(c)(4) organization to operate its
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political activities.””' Such organizations are exempt from tax but contributions are not tax
deductible to the §501(c)(4).”

Unlike the Regan case which dealt with lobbying, §501(c)(4) organizations are prohibited
from being involved in campaign activities like the §501(c)(3) org,anirention.253 However, unlike
the §501(c)(3) organization, the §501(c)(4) organizations can set up a Political Activity
Committee (PAC) that would be free to participate in political cam paigns.”" In setting up the
PAC, the church must separately incorporate the §501(c)(4) organization and then set up the PAC
as an arm of the §501(c)(4).>* In all, the church must be careful to keep separate records and
must be able to show that tax free contributions are not used for political activities.”® Although
this may seem like an extensive process and overly burdensome on the church, it will allow
churches to participate in political campaigns with losing their tax exempt status.””’ The rationale
is that churches are allowed to participate in political activities, but they are going to have to pay
for those activities just as anyone else would engaging in similar activities.?®® If the church wants
to participate in political activities and still remain tax exempt, then it must do so under the plan
laid out by the courts.

VIII. PROPOSAL

The “political activity prohibition” is propet because to allow a charity to be involved in political
campaigns violates the very spirit of a charity. The government grants favorable status to a
charity as a way of subsidizing the charity for work the government would otherwise have to
perform. A passage of bill such as HR 2275 would give a blanket license for any §501(c)(3)
organization to receive a government subsidy for participating in political campaign activity.

However, the law as it stands is very controversial in that it makes the IRS in some instances
atype of “political speech police.”** This is very concerning to those who argue that the IRS is
selectively enforcing the current prohibition of political activities under 501 ()(3).2° This fact is
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even more concerning in that it seems that the IRS cannot proceed against as many organizations
as it would like because of the high administrative costs involved.

The result is that the IRS has “hamstrung” itself. It has made a firm stance that there isto
be no political activity on the behalf of a 501(c)(3) organization but it does not have to the
resources to enforce every single violation. It would be much more feasible for the IRS to be able
to enforce only egregious violations of the “political activity prohibition”. However, this is not
possible under the language of §501(c)(3) and the current policy of the IRS.

A possible solution would be propose a “no substantial activities test” in relation to the
“political activity prohibition.” The “no substantial activities test” is already present in
501(c)(3).2' The language of the Code reads “no substantial part of the activities of which is
carrying on propaganda, or otherwise attempting to influence Iegisiation.”m It is this provision
that allows 501(c)(3) organizations to participate in the lobbying process as long as the lobbying
is not substantial.

Courts have generally considered that if no more than 5% of the time and effort of the
organization is devoted to lobbying then the lobbying is not substantial.”*' There are those that
argue that the percentage test has been replaced by a facts and circumstances test balancing the
organizations activities in relation to its objectives and circumstances in the context of the totality
of the nrganization.w Even if the percentage test has become obsolete, it still is a good measure
as to when lobbying activities have become substantial.

The same substantiality test could be used in relation to the “political activity prohibition.”
This same test would allow churches in particular to be able to discuss religious issues involving
candidates from the pulpit or during a church service without losing their exemption. As long as
the churches were not using a substantial part of their resources for political campaign activities
i.e. 5% then the church would not be in violation. Any church or organization that abuses this
privilege like the church in Branch Ministries could have their exemption revoked.

This would seem to address the IRS® concerns as stated in the PACI Executive Summary in
2006.2% There the IRS admitted that the “political activity prohibition” raises issues freedom of
speech and religious expression.”’ Also, the IRS admitted that there was no bright line test and

%126 U.S.C. §501(c)(3).
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alluded to the fact that a bright line test is needed to better handle the issue.?®® Further, when the
IRS finds a violation it is often de minimis and does not warrant a revocation.”® Thus, adding a
provision that would allow the IRS a bright line test and some leeway—perhaps a five
percent,rule—might provide the balance that is needed to resolve the issue.

IX. CONCLUSION

The “political activity prohibition” should not be revoked as proposed in bills such as HR 2275.
In proposing HR 2275, Walter Jones was attempting to give churches more freedom and liberty to
speak on political issues inside churches. However, the revocation of the “political activity
prohibition” as proposed in HR 2275 does more than just provide relief to churches; it allows any
§501(c)(3) organization to participate in political campaign activities and thus, such a revocation
should not be allowed. A pure revocation of the “political activity prohibition” would violate the
concept of charities in general. An amendment to §501(c)(3) such as HR 2275 providing for a
revocation of the “political activity prohibition would in essence provide a government subsidy
for political campaign activities through §501(c)(3) organizations. This type of subsidy has
always been forbidden under the law regarding the tax exempt status of charities. Further, the
revocation would not only act as a subsidy but it would provide disparate tax treatment for
individual taxpayers and other organizations not recognized under §501(c)(3).

The main concern of the proponents of the revocation is that churches face harsh penalties for
violating the “political activity prohibition”. The harsh penalties that seem to be present for
violating the “political activity prohibition” are in reality not so harsh. Even though penalties and
revocation are possible penalties it is unlikely that many organizations will ever be penalized. In
fact, after recent studies for the years of 2004 and 2006, no church has lost its exempt status.
Further, not one church ever had a penalty levied against for violating the “political activity
prohibition” during that period.

Even though the penalties have not in practice been that harsh there is reason for concern
regarding the present status of the “political activity prohibition.” There seems to be rampant
abuse of the privilege while the IRS is only able to investigate a small number of incidents. The
IRS has voiced this concern in recognizing that it is difficult to monitor this area of law when free
speech issues are at stake and the IRS does not have the manpower to fairly administer the
prohibition.

It is preferable that the cutrent rule not be so restrictive in light of the difficulty in monitoring
every violation of the “political activity prohibition.” One possible solution is to allow an
“insubstantial” amount of political activity with §501(c)(3) organizations just as is allowed for
lobbying. This would allow §501(c)(3) groups the flexibility to be speak their minds on political
issues without losing their exempt status. At the same time it would protect the interests of the
general public in not having tax dollars support political campaign activities through §501(C)(3)
organizations.
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JUDICATURE

BOOK REVIEW &

Supreme collaboration

# % ollaborarive writing can be
( a delicare endeavor for many

e judges, especially when collabo-
rating with someone who is not a judge.
Bryan Garner’s newest book, Nino and
Me, offers not just an intimate portrait of
Garner's friendship with Justice Antonin
Scalia but also an insightful look at the
. challenges of writing with someone else.

Written as a friend’s tribute to Justice
Scalia, Nino and Me tocuses on the writ-
ing process behind the two books Garner
and Scalia wrote together: Reading Law:
The Intepretation of Legal Texts (West
2012), and Making Yomr Case: The Ari
of Persnading Judges (Thomson West,
2008). Interesting stories about their
friendship abound: Garner recounts
tales involving Justice Scalia perform-
ing at Garner’s wedding, a trip the two
took together to the Far East, and time
spent together with their families. He
also recalls cooking eggs for Scalia (and
their disagreement as to how to properly
caok eggs); getting haircurs together;
and details of their exercise routines.

Garner also offers his insights into
Scalia's judicial philosophies and perspec-
tives, covering Scalia’s thoughts on topics
such as the difference between textual-
ism and otiginalism; the role “justice”
should play in judicial decisions; judicial
appointments; originalism; separation of
powers; and more.

But perhaps the most unexpected and
useful insights of the book are Garner's
thoughts on what it cakes to successfully
collaborate with a coauthor. Of course,
most legal professionals know thac
Garner is a terrific writer, and he knows
well that one of the most important parcs
of luring the reader is the “hook.” Garner
writes that he had the ideas and formats
in mind for both books long before he
had Scalia on board. But he knew Scalia
would be the petfect hook for attracting
readers. Of course, Garner acknowledges
that he soon became the “sidekick,”

not the “superstar,” emphasizing the
point that sometimes one must yield to
the “bigger player” in order to ensure a
successful collaboration.

Garner suggests that, regardless of
the imbalance in reputation between
the writers, it was important that they
find common ground. Both Garner and
Scalia described themselves as "snoots,”
people who care intensely about words,
usage, and grammar. Although their

I
p witn

L JusTtice
ANTONIN SGAL

the
opposite ends of the spectrum, both

political philosophies were on
were textualists and orginalists, which
provided a foundation for their writing.
These commonalities were key through-
out their collaborative writing process
and obviously contribured greatly to
their successful parenership.

Both authors considered their books
to be 50-50 collaborations, so much so
that it is can be difficult to know who
wrote what. They pulled off this seam-
less presentation by establishing a
thoughtful writing process, including
initial talks, negotiations, and drafting
of contracts through to the final editing
and publishing of the books. Beginning
the collaborative process by drafting an
oucline and a table contents, he suggests,
was a key step to setting the organiza-
tional framework for the writing process.

As seamless as the end products are,
Garner describes their writing process as
time consuming and diffcult. Rewding
Law took over three years to write, and
the two authors went through at least

Fun stories plus useful advice
for would-be coauthors

250 drafts before final publication. They
spent countless hours writing and edit-
ing in Scalia’s chambers and Garner's
office, all while working “day jobs" as a
U.S. Supreme Court justice and a prom-
inent writer and lecturer.

A thoughtful writing process and
many houts of work, however, did not
prevent the two from arguing. One argu-
ment over word processing programs
— they used different programs, and
neither wanred to give up his preferred
software — nearly derailed a book. They
also disagreed about the use of footnotes,
gender-neutral language, and contrac-
tions, among other things. Thankfully,
they were able to resolve their issues, and
their compromises paid off in the form of
two highly regarded legal texts.

One last story seems worth shar-
ing: Before the two launched their now
famous partnership, Garner had seri-
ous doubts about asking Justice Scalia
co write with him. Garner recalls his
own father chastising him for thinking
that he was in the same league as Scalia.
Garner even tried to stop the letter
he had written to Scalia to invite him
to collaborate. Fortunacely, the letter
went through and opened the door to
Reading Law, now widely regarded as
the authority on the legal incerpreta-
tion of texes. Garner's experience should
insprire those who have an idea but may
be afraid to take action and encourage
the use of collaboration to complement
one’s skills with those of a co-author.

Wricers
rative writing process will find Nino
and Ale helpful, and judges will find it
useful for its insights on the process and

interested in the collabo-

pitfalls of collaborative wriring. And its
lighc-hearted lock at a unique friendship
between two legal luminaries makes Nino
and Me a fun read for anyone interested in
Scalia’s life on and off the bench.
— JOE BOATWRIGHT, Judge,
Seventh Judivial Circuit Comrt of Flovida



WRITING SAMPLE
IN THE COUNTY COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
PUTNAM COUNTY, FLORIDA
CASE NO: 2014-1924 MM
DIVISION: 62

STATE OF FLORIDA,

vs.

NICHOLAS JOHNSON,

Defendant.

ORDER GRANTING DEFENDANT'S MOTION TO SUPPRESS

This matter came before the Court for hearing on March 13, 2015, upon Defendant’s
Motion to Suppress Stop and Search. Based on the testimony and evidence presented to the
Court, the Court finds as follows:

FACTS

In the early morning hours of August 2, 2014 Florida Fish Game and Wildlife Officer
James Bonds (hereinafter “Officer Bonds™) was travelling South on Highway 17 when he
noticed a vehicle in front of him exhibiting a suspicious driving pattern. The suspicious vehicle
made a u-turn and began to travel north on Highway 17. Officer Bonds made a u-turn but lost
sight of the vehicle. Officer Bonds continued to search the area and ended up travelling south on
Old San Mateo Road when he noticed a vehicle ahead of him which turned out to be the
Defendant’s vehicle. Officer Bonds admitted that he could not be sure if this was the same
vehicle that he was following originally. He observed the Defendant’s vehicle activate its brake
lights prior to coming to the intersection of North Boundary Road and Old San Mateo Road.
Officer Bonds was roughly 200 yards directly behind the defendant’s vehicle when the brake
lights were activated. It was dark outside and there were no street lights in the area. Officer
Bonds testified that the defendant’s vehicle did not stop at the stop sign.

In Court, Officer Bonds testified that his basis for believing that the Defendant did not
stop at the stop sign was due to the fact that the defendant’s headlights had illuminated the



canopy of trees around the intersection, and he never saw the headlights stop moving. However,
at the hearing there seemed to be some confusion as the officer had originally articulated in an
earlier sworn statement that it was the brake lights that had illuminated the intersection. Finally,
Officer Bonds did not originally know that the Defendant’s vehicle had failed to stop at the stop
sign. The reason for this was the officer did not know there was a stop sign in the area. It was {
only after driving up to the intersection did he notice the stop sign.
Officer Bonds did not choose to make a traffic stop after the alleged infraction of failing
to stop at the stop sign. Instead, the officer continued to follow the Defendant’s vehicle as it
made a turn onto Highway 100 and then a turn onto East End Road. As the Defendant’s vehicle
travelled down East End Road it swerved to the left so that it’s back left tire was in the middle of
the double yellow lines for about ten (10) yards. At that point, a vehicle approached the
Defendant’s vehicle in the opposite lane and the defendant’s vehicle swerved back to the right
where his right rear tire went off the roadway and it appeared that his full tire left the roadway
for a brief moment. The Defendant’s vehicle then corrected and went back to the center of the
lane.
Officer Bonds admitted that there were no white lines on the right side of the roadway
indicating where a lane would be on the road. Further, the oncoming vehicle was not affected by
the swerving of the defendant’s vehicle. Officer Bonds then initiated a traffic stop on the
Defendant’s vehicle which led to the Defendant’s subsequent arrest for Driving Under the
Influence.
Officer Bonds in his report stated that the basis for the stop was for failing to stop at the
aforementioned stop sign and failing to maintain a single lane. At the hearing, Officer Bonds
testified that this was the basis for the traffic stop. However, after some prodding by the State the
officer admitted that he also believed the Defendant’s driving pattern concerned him that
Defendant might be impaired. It should be noted that nowhere in the officer’s report was
impairment listed as the basis of the stop. Further, on the State’s re-direct examination, Officer
Bonds was asked for the reason for the stop, and he stated that it was the totality of the
circumstances. The officer only cited the Defendant for violating Florida Statute 316.074(1) —
Obedience to a Required. Traffic Control Device. The officer did not cite the Defendant for

Failure to Maintain a Single Lane.



APPLICABLE LEGAL AUTHORITY

All that is required for a valid vehicle stop is a founded suspicion by the officer that the
driver of the car, or the vehicle itself, is in violation of a traffic ordinance or statute. Davis v.
State, 788 So. 2d 308, 309 (Fla. 5" DCA 2001). A traffic stop is reasonable under the Fourth
Amendment where the law enforcement officer had probable cause to believe a traffic violation
had occurred and the reasonableness of the stop does not depend on the subjective motivations of
the officer who stopped the vehicle. Whren v. United States, 517 U.S. 806, 810 (1996) See also,
State v. Thomas, 109 So. 3d 814 (3™ DCA 2013). The validity of the traffic stop depends solely

on objective criteria. Id. The objective test “asks only whether any probable cause for the stop
existed,” which makes the subjective motivations of the officer irrelevant. Holland v. State, 696

So. 2d 757, 759 (Fla. 1997).

Florida Statute §316.0875 (2014) defines and sets limits on no passing zones on the
roadways of Florida. The relevant language Florida Statute§ 316.0875 is a follows:

(1)The Department of Transportation and local authorities are authorized to
determine those portions of any highway under their respective jurisdiction where
overtaking and passing or driving to the left of the roadway would be especially
hazardous and may, by appropriate signs ot markings on the roadway, indicate the
beginning and end of such zones, and when such signs or markings are in place and
clearly visible to an ordinarily observant person, every driver of a vehicle shall obey
the directions thereof.(2) Where signs or markings are in place to define a no-passing
zone as set forth in subsection (1), no driver shall at any time drive on the left side of
the roadway with such no-passing zone or on the left side of any pavement striping
designed to mark such no-passing zone throughout its length.(3) This section does
not apply when an obstruction exists making it necessary to drive to the left of the
center of the highway, nor to the driver of a vehicle turning left into or from an alley,
private road or driveway.

Courts have found a violation of this statute when a driver’s front and back tires have crossed
over the double solid lines so that the vehicle was partially into the oncoming lane of traffic

regardless of whether the defendant was creating a safety hazard. See Lomax v. State, 148 So. 3d

119 (Fla. 1 DCA 2014).

According to Florida Statute§ 316.089(1), a vehicle shall be driven as nearly practicable
entirely within a single lane and shall not be moved from such lane until the driver has first

ascertained that such movement can be made with safety. Fla. Stat. §316.089(1) (2014). Courts



have found that a driver’s failure to maintain a single lane as required by Florida Statute
§316.089, does not by itself establish probable cause for a traffic stop unless the driver’s
behavior placed other vehicles in danger. See Hurd v. State, 958 So. 2d 600 (Fla. 4™ DCA 2007).
Because §316.089 prohibits leaving a lane unless it can be done safely, courts have reasoned that
the failure to maintain a single lane alone cannot establish probable cause when the action is
done safely. Id. Further, when a vehicle travels briefly outside of its margin for error without
more is not sufficient to justify a stop for violating §316.089. Crooks v. State, 710 So. 2d 1041
(Fla. 2d DCA 1998). However, there is no requirement that the evidence show that the operator
of the endangered vehicle took evasive action or was aware of the danger. Williamson v. Dep’t

of Highway and Safety Motor Vehicles, 933 So. 2d 665 (Fla. 1* DCA 2006).

Finally, an officer may conduct an investigatory stop on less than probable cause if the
officer has a reasonable, articulable suspicion that a person has committed, is committing, or is
about to commit a crime. Popple v. State, 626 So. 2d 185, 186 (Fla. 1993); See also Tamer v.
State, 463 So. 2d 1236, 1239 (Fla. 4™ DCA 1985). "In order not to violate a citizen's Fourth
Amendment rights, an investigatory stop requires a well-founded, articulable suspicion of
criminal activity. Mere suspicion is not enough to support a stop.” Popple, 626 So. 2d at 186. A
founded suspicion is a belief which has some factual foundation in the circumstances observed
by the officer, when those circumstances are interpreted in the light of the officer's knowledge.
Tamer, 463 So. 2d at 1239. Courts have held that an officer has reasonable suspicion to justify a
traffic stop if they have a belief that the driver is ill, tired, or impaired, and they observe a driving
pattern that is sufficient to warrant such a belief even if there is no traffic violation. See Yanes v.
State, 877 So. 2d 25, 26 (Fla. 5th DCA 2004) (finding that an officer had reasonable suspicion to
stop a vehicle where he observed a vehicle cross the fog line with one half of the width of his
vehicle on three occasions over a one mile period, coupled with a belief that the driver was
possibly impaired).

There seems to be a conflict or confusion among different courts of this state as to
whether the officer needs to articulate a basis for the stop when he/she feels that the driver is ill,
tired or impaired or if simply the facts provided in an arrest report or testimony at a hearing

provide an objective basis for the stop. See David A. Demers, Florida DUI Handbook, §4:9

(2013-2014 Ed. West Publishing). Some courts have suggested that for an investigatory stop to

be lawful when based on unusual driving which falls short of a traffic violation, then it is



important for the officer to articulate both the facts and conclusions that the officer drew from

those facts. State v. Davidson, 744 So. 2d 1180 (Fla. 2" DCA 1999). Similarly, the Florida

Supreme Court upheld a circuit court’s order finding a stop unlawful because the officer’s report
“did not indicate that impairment was the reason for the stop.” See Dobrin v. Fla. Dep’t of

Highway Safety and Motor Vehicles, 874 So. 2d 1171, 1172 (Fla. 2004). However, in that same

case the Florida Supreme Court made it clear that based upon the finding of facts, the important
determination is whether there is an objective basis for the stop. Id. Thus, it seems that officers
must articulate facts sufficient for the stop, but the stop must be judged by an objective standard
not just the subjective motivations of the officers. See Dep’t of Highway Safety and Motor
Vehicles v. Jones, 935 So. 2d 532 (3rd DCA 2006).

CONCLUSION

The State argues in this case that there are three separate reasons for validating the traffic
stop in question. First, the State argued that the Defendant violated Florida Statute § 316.074(1)
by failing to stop at a stop sign at the intersection of North Boundary Road and Old San Mateo
Road. Second, the State argued that the Defendant failed to maintain a single lane as defined by
Florida Statute § 316.089 based on his driving pattern on East End Road. Finally, the State
argues that the stop was valid because the officer had reasonable suspicion to believe the
Defendant was impaired based on his driving pattern. The Court finds that the State did not meet
their burden and therefore, the Motion to Suppress is granted.

First, Officer Bonds did not have probable cause to stop Defendant for violating Florida
Statute 316.074(1). Although the Defendant was cited for failure to stop at a traffic signal, it is
objectively unreasonable that Officer Bonds actually witnessed such violation occur. The
probable cause affidavit states that the officers were approximately 100 yards behind
Defendant’s vehicle at the time this alleged failure to stop occurred. However, at the suppression
hearing, Officer Bonds stated that he was over 200 yards behind Defendant’s vehicle and that it
was dark outside with no other lights in the area. This was distance was represented by
Defendant’s Exhibit 1(d).

At the hearing, Officer Bonds testified that he saw Defendant’s brake lights activate as he
approached the intersection. However, Officer Bonds did not even know where the stop sign was

while he was watching the vehicle. It was not until he reached the intersection that he determined



that there was a stop sign in the area. Officer Bonds estimated that Defendant’s vehicle moved at
approximately five miles per hour through the intersection. However, Officer Bonds also
admitted at the hearing that it would be impossible to perform a proper speed estimation as he
was not trained in this area. Officer Bonds sole reason for believing there was a traffic violation
is that he said he saw the headlights continue to move through the canopy of trees in the area of
the stop sign. This reason alone is insufficient. Based on the facts before the Court, there is no
reasonable objective basis for believing that the Defendant violated Florida Statute § 316.074(1)
for failure to stop at a traffic signal.

Second, Officer Bonds did not have probable cause to stop the Defendant for failing to
maintain a single lane as defined by Florida Statute § 316.089 based on his driving pattern on
East End Road. First, the Defendant did not leave his lane of traffic when his car touched the
center line and because of that, the oncoming car was never in any danger. Officer Bonds never
testified that the Defendant’s vehicle ever crossed over the center line, all he saw was the back
left tire between the two double lines for about a distance of ten (10) yards. Officer Bonds
testified that as the Defendant’s vehicle travelled down East End Road it swerved to the left so
that it’s back left tire was in the middle of the double yellow lines for about ten (10) yards. This
was only a slight margin of error for a brief period of time which would not justify a stop without
the vehicle in the other lane being endangered as stated in Crooks v. State, 710 So. 2d 1041 (Fla.
2d DCA 1998) and that would not have been possible since the Defendant never fully left his
lane to endanger the other vehicle.

At that point, a vehicle approached the Defendant’s vehicle in the opposite lane and the
Defendant’s vehicle swerved back to the right where his right rear tire went off the roadway and
it appeared that his full tire left the roadway for a brief moment. The Defendant’s vehicle then
corrected and went back to the center of the lane. The officer admitted that there were no white
lines on the right side of the roadway indicating where a lane would be on the road. This conduct
does not give rise to a violation of §316.089 because this was only a minor deviation, and the
oncoming vehicle was not endangered.

Next, Officer Bonds never wrote any citation to the Defendant for violating Florida’s no
passing zones law. However, this issue was raised at the suppression hearing. Thus, to clarify
any issue in this matter, the Court also finds that there was no violation of Florida Statute§
316.0875. The reason for this is that the Defendant’s vehicle never fully crossed over the center

line. The basis for the Court’s conclusion is supported by Lomax v. State, 148 So. 3d 119 (Fla.



19 DCA 2014).

Finally. the Court does not find that there was reasonable suspicion to justify a stop on
the basis that the Defendant was ill, tired, or impaired. Officer Bonds never placed in his
probable cause affidavit that he stopped the Defendant because he thought he was ill, tired or
impaired. In addition, he testified that he placed everything in his report that he thought was
important for this case. It was only at the suppression hearing, after some prodding by the State,
did he say he was concerned about possible impairment. However, he never articulated why he
was concerned about possible impairment. Further, he was asked on re-direct why he stopped
the vehicle and his response was the driving pattern and all his observations together, but he
never articulated how this fit with an impaired driver. Thus, Officer Bonds never clearly
articulated that he stopped the vehicle because he thought the Defendant was impaired.

Also, objectively looking at the facts before the Court there was no basis for the stop in
question. The only driving pattern that the Court can consider is that of the pattern on East End
Road. The driving pattern of having one tire in the middle of the double yellow lines for ten (10)
yards and then correcting to the right to what appeared as a tire off the roadway where there was
no designated lane for only brief period of time, does not constitute reasonable suspicion to
believe the Defendant was ill, tired or impaired. That driving pattern only rises to the level of
mere suspicion not reasonable suspicion. In fact, from the time that Officer Bonds saw the
vehicle on Old San Mateo Road until the stop was made on East End Road, Officer Bonds and
the Defendant covered a distance of a couple miles. Throughout the entire time the Officer
followed the Defendant, he did not violate any traffic law or exhibit any suspicious driving
pattern other that the perceived running of a stop sign which has already been discussed above
before they reached East End Road. Thus, objectively, the minor deviations in the lane on East

End Road do not give rise to a valid traffic stop.

THEREFORE IT IS ORDERED AND ADJUDGED that the Defendant’s MOTION
TO SUPPRESS is hereby GRANTED.

DONE AND ORDERED in Palatka, Putnam County, Florida this 20" day of March,
2015.

JOE BOATWRIGHT
COUNTY COURT JUDGE






WRITING SAMPLE
IN THE COUNTY COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
PUTNAM COUNTY, FLORIDA

CASE NO: 2016-719-CC
DIVISION: 63

KEVIN SMITH and ELIZABETH SMITH,
Husband and wife

Plaintiff
VS.

DUANE BROWN FILL DIRT,INC,,
A Florida Corporation

Defendant.

FINAL JUDGMENT

This matter came before the Court for a Non-Jury Trial on November 22, 2017 on
Plaintiffs’ two count Complaint for Negligent Construction and Trespass on the Case. Both
parties appeared with counsel. At the Trial, the Court heard and considered the testimony of the
Plaintiff, Kevin Smith, and the Defendant, the owner of Duane Brown Fill Dirt, Inc., Alvin
Harris. In addition, the Court heard testimony of Frank Pliska, Ricky J. Weathington, Gary
Wheeler, and Robert Baggs. The Court also admitted and received in evidence various exhibits
and heard and considered argument of counsel addressed to the issues tried before the Court.

In considering the weight given to the testimony of each of the witnesses, the Court has
had the opportunity to consider the demeanor of each of the witnesses while testifying; the
frankness or lack of frankness of each of the witnesses; the intelligence of the witnesses; and
interest that the witness might have in the outcome of the case; the means and opportunity each
witness had to know the facts about which the witness testified; the ability of each witness to
remember the matters about which he/she testified and the knowledge, skill, experience, training,
and education of the witness; the reasons given by the witness for the opinion expressed; and all
the other evidence in the case.

FACTS
Plaintiffs own property located at 133 Floridian Club Road in Welaka, FI. The Plaintiffs



access their property by a private easement called Floridian Club Road (hereinafter roadway). |
Sometime in November, 2015 Alvin Harris of Duane Brown Fill Dirt, Inc. (hereinafter Harris) |
contracted with homeowner, Cherie Willis to improve the roadway by grading, crowning, and

putting millings down on the roadway. Harris only met with Cherie Willis and did not discuss ‘
the road project with any of the other homeowners. There were 15 homeowners that used the
private easement but not all of those homeowners paid for the road construction. In particular,
the Plaintiffs were never consulted about the road project nor did they agree to pay for any of the
project. In addition, the Plaintiffs never paid for the road construction and never met with Harris
or any other representative of Duane Brown Fill Dirt, Inc.

On or about December 10, 2015, Harris grated and placed cement millings on the
roadway and then crowned the roadway. This caused the roadway’s height to be raised
substantially from the roadway’s previous position. Prior to the construction, upon raining, the
surface water flowed from the top of the roadway, down the hill, to the river at the end of the
roadway. After the construction, the surface water no longer flowed from the top of the road
towards the river but rather flowed off of the sides of the roadway into the homeowners’ yards.
This was caused by the Defendant crowning and raising the height of the roadway. The
Defendant in improving the roadway did not take into account any drainage issues that might
result from the construction. In particular, the rain water ran off the roadway into the Plaintiffs’
yard. This caused the Plaintiffs’ septic tank to backup into their house. As a result, the Plaintiffs’
use and enjoyment of their property was diminished. In addition, the Plaintiffs® garage would
flood and the yard would flood making entrance in and out of the driveway problematic.

The Plaintiff, Kevin Smith, confronted Harris about the road conditions and Harris
admitted that the road was too high. Harris also admitted to another neighbor, Rick Weathington,
that he had built the road too high. However, at the time of trial, Harris had not repaired the
roadway to fix the surface water runoff issue. Harris in constructing the roadway, did not take
into account the surface water runoff issue and did not install or prepare proper drainage. At trial,
Harris admitted he had a duty to the plaintiff to make sure that the road was constructed properly
to make sure that the plaintiff did not suffer damages.

At trial, Ronald Baggs was called to testify based on his expertise on road construction.
He testified that the road at issue “looked good to him” but he never actually went on the
roadway at issue. In addition, he never inspected the roadway in front of the Plaintiff’s property.

He only looked at the roadway from afar. As such, the Court discounts his testimony.



APPLICABLE LEGAL AUTHORITY

Under Florida law, to recover on a negligence claim, Plaintiff must prove that (1)
defendant owed him a legal duty; (2) defendant breached that duty; (3) he suffered injury as a
result of that breach; and (4) the injury caused damage. Kayfetz v. A.M. Best Roofing, 832 So.
2d 784, 786 (Fla. 3" DCA 2002). “Trespass on the Case” is a proper remedy at law for the
disturbance of an easement. Winselman v. Reynolds, 690 So. 2d 1325, 1327 (3“' DCA 1997).

Where injury is indirect or a secondary consequence of the defendant's act, the proper cause of
action is for "Trespass on the Case". 1d. Thus, “Trespass on the Case” is an action to recover
damages caused by a tort where the injury was not immediate but consequential. Id.

In actions where damages are claimed by the diversion of surface waters, “the almost
universal rule, as gathered from the decisions, is that no person has the right to gather surface
waters that would naturally flow in one direction by drainage, ditches, dams, or otherwise, and
divert them from their natural course and cast them upon the lands of the lower owner to his

injury.” Westland Skating Center. Inc. v. Gus Machado Buick, 542 So. 2d 959, 961-962 (Fla.

1989). Florida has adopted the reasonable use rule to settle controversies when any party
improves his land, thereby causing surface waters to damage his neighbor's property. Id. The
reasonable use rule centers on whether the defendant's conduct was reasonable in causing surface
waters to damage another’s property, in view of all the circumstances. Id. at 963. The essence of
the reasonable use rule is that the natural or original surface flow of water should remain

unobstructed. Heritage 5. LLC v. Estrada,64 So. 3d. 1292, 1293 (Fla. 4" DCA 2011). When one

changes the surface flow from its original state then that is unreasonable and liability attaches
because the reasonable use rule is violated. Id. (finding that liability had attached because the
reasonable use rule was violated when the landowner changed the original flow of the surface

water from the south to the northwest causing damages to the plaintiffs’ property) .

CONCLUSION

In applying the factual findings to the law, the Court finds for the Plaintitf. The Plaintiff
has proven that the Defendant was liable under either a negligent construction theory and/or

“Trespass on the Case.” In particular, the Defendant in constructing the roadway violated the




reasonable use rule as articulated in Westland Skating Center, Inc. v. Gus Machado Buick by

changing the flow of water as articulated in Heritage 5. LLC v. Estrada. The testimony showed

that prior to the construction of the roadway, surface water flowed from the top of the hill down
towards the homes on the river, with minimal water flow onto the Plaintiffs’ property. After the
construction, the surface water flow was changed to flow towards the sides of the road due to the
crowning of the roadway and the increased height. This caused damages to the Plaintiffs’
property. The appropriate remedy is to provide damages in order to fix the roadway and drainage
issues. This would alleviate the need for any fencing as requested or a new septic tank as agreed
by Plaintiff’s counsel. The estimate stipulated into evidence as Plaintiff’s Exhibit #4 provided an
amount of $7,500 to repair the roadway. The Court enquired of the Defendant if he had an
alternative amount to fix the roadway and he stated $500.00. The Court finds based on the
limited evidence provided by both parties that the $7,500.00 amount is the appropriate amount of

damages.

WHEREFORE, based on the foregoing, it is hereby

ORDERED AND ADJUDGED that the Plaintiffs, Kevin and Elizabeth Smith, shall
have and recover from the Defendant, Duane Brown Fill Dirt, Inc., principal damages of
$7,500.00 along with costs in the amount of $350.00 for a total of $7.850.00 that shall accrue
interest per section 55.03 Florida Statutes, currently at 5.35%, until paid in full.

ALL FOR WHICH LET EXECUTION ISSUE FORTHWITH

DONE AND ORDERED in Palatka, Putnam County, Florida this 14™ day of December,

2017.
JOE BOATWRIGHT
COUNTY COURT JUDGE
Copies furnished to:
Timothy Keyser, Esq.

Adam Rowe, Esq.




