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IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA 

KAREN S. BLUMBERG, 
an individual, 

Plaintiff, 

CASE NO.: 2020-CP-0274
DIVISION: PR-B 

vs.

ALAN J. BLUMBERG, individually and as 
attorney-in-fact for Samuel L. Blumberg, as co-
trustee of the Second Amended and Restated Samuel 
Blumberg Living Trust, and as Personal 
Representative of the Estate of Samuel Blumberg, 

Defendant.
___________________________________/

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT ALAN BLUMBERG’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

COMES NOW, Plaintiff, KAREN S. BLUMBERG (“Plaintiff”), by and through her 

undersigned counsel, and files this Memorandum of Law in Opposition to Defendant Alan 

Blumberg’s Motion for Partial Summary Judgment, and in support thereof states as follows: 

1. At issue here is the timing of the valuation of a condominium (the “Condo”) given 

to Plaintiff (the natural daughter of Samuel Blumberg) by Samuel Blumberg (the “Grantor”) prior

to his death in July 2019. Naturally, Plaintiff’s siblings, Defendant and Amy Deem, want a higher

value placed on the Condo so that they can claim a greater share of the residuary assets of Grantor’s 

trust. 

2. Both parties acknowledge that Florida Statutes §732.609 (the “Ademption Statute”) 

applies and are seeking a ruling by this Court on the interpretation of that statute.1

1 Plaintiff has also filed a Motion for Partial Summary Judgment that is scheduled to be heard by this Court 
next Tuesday, January 12, 2021. 
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3. The Ademption Statute states as follows: 

Ademption by Satisfaction. Property that a testator gave to a person in 
the testator’s lifetime is treated as a satisfaction of a devise to that person, 
in whole or in part, only if the will provides for deduction of the lifetime 
gift, the testator declares in a contemporaneous writing that the gift is to be 
deducted from the devise or is in satisfaction of the devise, or the devisee 
acknowledges in writing that the gift is in satisfaction. For purposes of part 
satisfaction, property given during the testator’s lifetime is valued at the 
time the devisee came into possession or enjoyment of the property or at 
the time of the death of the testator, whichever occurs first.

Id.

Florida Statutes § 731.201 defines “devisee” as “a person designated in a will or trust to 

receive a devise.” It is not necessary for the gift to be in the past in order for one to be a 

devisee.

4. It is undisputed that the Condo was given to Plaintiff during Grantor’s lifetime. It 

is also undisputed that the Second Amended and Restated Samuel Blumberg Living Trust (the 

“Trust”) provided for deduction of Plaintiff’s share of the residual Trust of the lifetime gift. As a 

result of these two (2) undisputed facts, it is without question that the lifetime gift of the Condo to

Plaintiff operated as an ademption by satisfaction of the Condo.

5. The question of ademption by satisfaction is not in dispute. As such, there is no 

need for the Court to interpret the first sentence of the Ademption Statute. The only issue remaining 

for this Court to construe is the second sentence of the Ademption Statute. The first clause of the 

second sentence is “(f)or purposes of part satisfaction.” As the Condo was not the only thing being 

given to Plaintiff from the Trust, it is undisputed as well that the lifetime gift of the Condo operated 

as a partial satisfaction to Plaintiff. The remaining language of the second sentence of the 

Ademption Statute is “property given during the testator's lifetime is valued at the time the devisee 

came into possession or enjoyment of the property or the time of the death of the testator, 

whichever occurs first.” It is undisputed that the property was given during Grantor’s lifetime. 
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6. The only logical conclusion, according to the plain language of the Ademption 

Statute is that the Condo is to be “valued at the time (Plaintiff) came into possession or enjoyment 

of it or the time of Grantor’s death whichever occurs first.” Which happened first, Plaintiff coming 

into possession of or enjoyment of the Condo, or Grantor’s death?

7. Given the need to interpret and apply the Ademption Statute, there are additional 

undisputed facts, including the following, which must be considered in this case: 

 Since Grantor purchased the Condo, Plaintiff has been in sole possession of it; See 

Affidavit of Karen S. Blumberg in Opposition to Defendant’s Motion for Summary

Judgment; 

 Since Grantor purchased the Condo, Plaintiff has had the full enjoyment of the 

Condo; Id. 

 Since Grantor purchased the Condo no one other than Plaintiff has had possession 

or enjoyment of it; Id.

 After purchasing the Condo, Grantor never entered it until June 30, 2019. This was 

four (4) days after Defendant executed the deed for the Condo to Plaintiff. Id. In 

other words, Grantor never ever entered the Condo, much less possessed or enjoyed 

the Condo, only Karen did; 

 At one point after Plaintiff's mother passed away in 2018, Grantor wanted to move 

out of River Garden, where he was being cared for, to live with Plaintiff for four 

(4) months of the year. Plaintiff told the Grantor he could not live with her in the 

Condo and, therefore, he did not move into the Condo even though the Condo was 

owned by him; Id.

 After purchasing the Condo, Grantor never had a key or access to the secure parking 
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garage in the Condo; Id. 

 After purchasing the Condo, Grantor spent $10,000.00 updating the Condo for 

Plaintiff. Plaintiff determined the updates and declarations and directed the work; 

Id., and 

 Since the purchase of the Condo by Grantor, Plaintiff has paid the expenses 

associated with it including, but not limited to, property taxes, condominium fees, 

maintenance, and insurance with the exception of insurance for the first-year

Grantor owned it. Id.

8. The only evidence on the record and the only conclusion that can be reached is that 

Plaintiff had possession and enjoyment of the Condo the moment it was purchased by Grantor in 

2016. Given the undisputed facts as to the timing of Plaintiff’s possession and enjoyment of the 

Condo, it is not legally possible for this Court to grant Defendant’s Motion.2

9. Defendant does not cite a single case or statute for the proposition that “possession 

or enjoyment,” as used in the Ademption Statute, should be given anything other than its plain 

meaning. Rather, Defendant attempts to conflate “possession or enjoyment” with “dominion and 

control” in order to make the argument that Plaintiff did not have dominion or control until it was 

deeded to her, and that the Condo should be valued at the time title was conveyed to Plaintiff. This 

attempt by Defendant has no basis in the law and certainly, such an interpretation would be 

contrary to the plain language of the Ademption Statute. 

10. In order for Defendant to be correct in his interpretation, the second sentence of the 

Ademption Statute would have to read as follows: 

For purposes of part satisfaction, property given during the testator’s
lifetime is valued at the time the devisee came into possession or

2 The Ademption Statute only requires either “possession” or “enjoyment”. Here, Plaintiff had both 
possession and enjoyment of the Condo. 
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enjoyment dominion and control which can only occur at the
conveyance of the property to the devisee or at the time of the death of 
the testator, whichever occurs first.

11. Defendant relies on Schneider v. Shinn, 636 So. 2d 110 (Fla. 3d DCA 1994). In 

Schneider, the property at issue was conveyed just before the deceased’s death. There is no 

indication in the opinion3 that the devisee had possession or enjoyment of the property at any time 

prior to the testator’s death. In fact, the timing of the valuation was not the issue in the case at all. 

Rather, the issue was whether a mortgage on the property should be taken into account when 

arriving at a value. The words “possession or enjoyment” do not even appear in the 4–paragraph 

opinion. Additionally, it is clear from a prior opinion in the same case, Shinn v. Schneider, 549

So. 2d 194 (Fla. 3d DCA 1989), that the will in question specifically provided that the property in 

question was to be appraised when the property passed through the estate and the share in the 

residuary estate reduced according to the appraised value. 

12. This Court should deny Defendant’s Motion based on the plain language of the 

Ademption Statute. “While legislative intent controls construction of statutes in Florida, Griffis v.

State, 356 So. 2d 297 (Fla. 1978), that intent is determined primarily from the language of the 

statute. S. R. G. Corp. v. Department of Revenue, 365 So. 2d 687 (Fla. 1978). The plain 

meaning of the statutory language is the first consideration.” St. Petersburg Bank & Trust v. 

Hamm, 414 So. 2d 1071, 1073 (Fla. 1982) (emphasis supplied). “when the Court construes a 

statute, “we look first to the statute's plain meaning.”” Fla. Convalescent Centers v. Someberg, 

840 So. 2d 998 (Fla. 2003) (quoting Moonlit Waters Apartments, Inc. v. Cauley, 666 So. 2d 898, 

900 (Fla. 1996). “Furthermore, “(W)hen the language of the statute is clear and unambiguous and 

conveys a clear and definite meaning, there is no occasion for resorting to the rules of statutory

3 Plaintiff’s claim is based on the undisputed fact that she had possession and enjoyment of the Condo, so 
it is unclear why this case is even cited as one that is analogous under the circumstances. 
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interpretation of and construction; the statute must be given its plain and obvious meaning.””

Florida Convalescent Centers at 1000 (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984) 

(citations omitted)). “Possession” and “enjoyment” should be given their plain meaning. See e.g.

Commissioner v. Estate of Holmes, 326 U. S. 480, 486 (1946) (“”enjoyment” and “enjoy”, as used 

in (the tax statutes), are not terms of art, but connote substantial present economic benefit rather 

than a technical vesting of title or estates.”).

13. Interestingly, while Defendant goes to great lengths to define “convey” and 

“voluntary conveyance”, as if those terms were used in the Ademption Statute when they are not, 

Defendant spends no ink on “possession” or “enjoyment,” the words actually used by the Florida 

legislature. This is understandable as Plaintiff clearly had both possession and enjoyment of the 

property and Defendant would be legally and factually fall on its face if it actually addressed the 

statutory expression that is before the Court.

14. Merriam-Webster's dictionary defines “possession” as “a) the act of having or

taking in the control or b) control or occupancy of property without regard to ownership.” See 

www.merriam-webster.com/dictionary/possession. It is undisputed in this matter that, at all times 

relevant to these proceedings, Plaintiff was in sole possession of the Condo. 

15. Merriam–Webster defines “enjoyment” as “a) the action or state of enjoying; or b) 

possession and use.” See www.merriam-webster.com/dictionary/enjoyment. It is undisputed that, 

at all times material to these proceedings, Plaintiff had sole enjoyment of the Condo. According to

Merriam-Webster, an antonym of “enjoyment” is “nonpossession”. Id.

16. In his Motion, Defendant asserts that "plaintiff received possession and 

enjoyment of the value of the condo when the trust surrendered dominion and control of the condo 

to plaintiff on June 26, 2019." Defendant introduces its own non-statutory-based language in 
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“dominion and control” and then cites absolutely no law to support this proposition for the simple 

reason that there is none. As set forth supra, Plaintiff was in possession and enjoyment of the 

Condo on the date the Grantor purchased it.

17. As the only evidence is that Plaintiff had possession and enjoyment of the Condo 

when Grantor purchased it, based on the plain language of the Ademption Statute Defendant’s 

Motion must be denied. 

Respectfully submitted this 4th day of January 2021. 

FORD, MILLER & WAINER, P.A. 

/s/ David S. Wainer, III
P. CAMPBELL FORD, ESQUIRE 
Florida Bar No.: 0480495
cford@fordmiller.com 
DAVID S. WAINER, III, ESQUIRE 
Florida Bar No.: 082929
dwainer@fordmiller.com 
1835 Third Street North 
Jacksonville Beach, FL 32250 
serviceFMW@fordmiller.com 
904-390-1970 Office
904-390-1975 Facsimile
Counsel for Plaintiff

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing document is being served on January 4, 2021 via 
an automatic email generated by the Florida Court E-Filing Portal to: 

Alessandro A. Apolito, Esquire 
LIPPES MATHIAS WEXLER FRIEDMAN LLP

822 A1A N., Suite 101 
Ponte Vedra Beach, Florida 32082 

aapolito@lippes.com 
jballinger@lippes.com 

llagle@lippes.com 
Counsel for Defendant

/s/ David S. Wainer, III
Attorney


























